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gross income the income from international operations of
ships or aircraft if the corporation is a qualified foreign
corporation and the income is qualified income. A public
hearing is scheduled for April 27, 2000.

REG-100276-97, page 682.

Proposed regulations under sections 860H-860L of the
Code provide guidance concerning financial asset securiti-
zation investment trusts (FASITs). A public hearing is
scheduled for May 15, 2000.
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REG-103882-99, page 706.

Proposed regulations under section 263A of the Code pro-
vide guidance for the payor of a delay rental in deducting
the delay rental as an expense or charging it to depletable
capital account under section 266. A public hearing is
scheduled for May 26, 2000.

REG-105279-99, page 707.

Proposed regulations under section 6071(b) of the Code extend
the due date to March 31 for those electronically filed informa-
tion returns having a due date of February 28. They also provide
that under section 6651(h) failure to pay penalties will be re-
duced from 0.5% to 0.25% per month for certain individuals
who enter into an installment agreement under section 6159.
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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.

2000-8 I.R.B.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 337.—Nonrecognition TACT: Christopher W. Schoen, (202)with a complete liquidation. Section
for Property Distributed to 622-7750 (not a toll-free number). 337(d) directs the Secretary to prescribe

Parent in Complete Liquidation  SUPPLEMENTARY INFORMATION: ~ reguiations as may be necessary to carry
of Subsidiary out the purposes d@beneral Utilitiesre-

Paperwork Reduction Act peal, including rules to “ensure that such
26 CFR 1.337(d)-5T: Tax on C assets becoming . o purposes shall not be circumvented ...
RIC or REIT assets (temporary). These regulations are being issuethrough the use of a regulated invest-

without prior notice and public procedurement company [RIC], a real estate in-
pursuant to the Administrative Procedurgestment trust [REIT], or a tax exempt
Act (5 U.S.C. section 553). For this reaentity....” The transfer of the assets of a
son, the collection of information con-_ Corporation to a RIC or REIT could

DEPARTMENT OF THE TREASURY  tained in these regulations has been reesult in permanently removing the

Internal Revenue Service viewed and, pending receipt anduilt-in gain inherent in those assets
26 CFR Parts 1 and 602 evaluation of public comments, approvegrom the reach of the corporate income
by the Office of Management and Budgetax because RIC and REIT income is not
under control number 1545-1672. Resubject to a corporate-level income tax
sponses to this collection of informatiorif such income is distributed to the RIC
are required to obtain a benefit, i.e., t¢r REIT shareholders.

elect to be subject to section 1374 of the Accordingly, on February 4, 1988, the

Internal Revenue Code (Code) and thgsg issued Notice 88—19 (19881 C.B.
AGENCY: Internal Revenue Service®gulations thereunder. 486). Notice 88—19 announced that the
(IRS), Treasury. An agency may not conduct or Sponsoipg’intended to promulgate regulations
Mmoo s g et e o T S
s X X , . Tespect to transactions or events that result
SUMMARY: This document contains [€ction of information displays a validi, the ownership of C corporation assets
temporary regulations that apply with reOMB control number. by aRIC or REIT with a basis determined
spect to the net built-in gain of C corpora- FOF further information concerning reference to the corporation's basis (a
tion assets that become assets of a RegfHS collection of information, and .ayover basis). Notice 88-19 served as
lated Investment Company [RIC] or Rea}Vhere to submit comments on the coly, <4qministrative pronouncement,” and
Estate Investment Trust [REIT] by the/€ction of information and the accuracy,q 4 pe relied upon to the same extent as
qualification of a C corporation as a RICOf the estimated burden, and suggestions e, enye ruling or revenue procedure.
or REIT or by the transfer of assets of a @S 10 reducing this burden, please refjqice 83 19 also indicated that the regu-
corporation to a RIC or REIT in a carry-10 the preamble to the cross-referencingiong would be applicable retroactively

over basis transaction. The regulation@ticeé of proposed rulemaking.i, jyne 10, 1987. See also Notice 88-96

generally require the corporation to recREG—209135-88, on page 681. (1988-2 C.B. 420).
Books or records relating to a collec-

ognize gain as if it had sold the assets ; ;
trgnsferr%d or converted to RIC or RE[THON Of information must be retained ag As a result of the ssuance of Notice

) . §_8—19, many taxpayers have become un-
assets at fair market value and imme

glong as their contents may become mate tain about th ] licable t
ately liquidated. The regulations permi{al in the administration of any intemalCe(;i?Tr;n::ctioﬁscu;rser\]/ve"l:llwaeslptﬂ(Ieca rc? (:r
the transferee RIC or REIT to elect. if€venue law. Generally, tax returns anH1 ! . ne prop

' ethod of making a valid election to be

lieu of liquidation treatment, to be subjecfax return information are confidential, agsnubject o the rules of section 1374 and

T.D. 8872

Certain Asset Transfers to
Regulated Investment Companies
(RICs) and Real Estate Investment
Trusts (REITS)

to the rules of section 1374 of the Interngledired by 26 U.S.C. section 6103. o regulations thereunder. In order to re-
Revenue Code and the regulations thergy o\round solve this uncertainty and to provide tax-
under. The text of the temporary regula- payers with guidance, the IRS and Trea-

tions also serves as the text of the pro- Sections 631 and 633 of the Tax Regyry are issuing these temporary
posed regulations set forth in the notice dbrm Act of 1986 (the 1986 Act) (Public regulations.
proposed rulemaking REG-209135-88aw 99-514), as amended by sections
on page 681. 1006(e) and (g) of the Technical andexplanation of Provisions
. . Miscellaneous Revenue Act of 1988 (the
EQTSEaSréEggg&'\)fég:i;giszéggela_ 1988 Act) (Public Law 100-647), These regu_la.tions implement Notice
Applicability Dates For da’tes of ap- amen_ded the que to repeal theneral 88.—19 by proy@ng that when a C corpo-
plicability, see the Effective Dates portionU““t'eS doctnne. The 1986 Act ration (1) qualifies to be taxed as a RIC or
of the pr7eamble under SUPPLEMEN-amendEd sections 336 and 337 o.f thléEIT,.or (2) transfers a§sets to a.RIC or
TARY INFORMATION Code, generally requiring corporationdREIT in a carryover basis transaction, the
' to recognize gain when appreciate corporation is treated as if it sold all of

FOR FURTHER INFORMATION CON- property is distributed in connectionits assets at their respective fair market
2000-8 I.R.B. 639 February 22, 2000



values and immediately liquidated, unlesgate). Other personnel from the IRS andittributable to that asset, or decreasing it
the RIC or REIT elects to be subject to taXreasury participated in their develop-by the amount of any built-in loss attribut-

under section 1374. Any resulting netnent. able to that asset.

built-in gain is recognized by the C corpo- FoRoE XX (6) Exceptior—(i) In general Para-
ration and the bases of the assets in the graph (a)(3) of this section does not apply
hands of the RIC or REIT are generally*doption of Amendments to the to any C corporation that—

adjusted to their fair market values to reRégulations (A) Immediately prior to qualifying to

flect the reCOgnized net built-in gain. The Accordingly, 26 CER partS 1 and 6Oz)e taxed as a RIC was Subject to tax as a

regulations do not permit a C corporation, .« amended as follows: C corporation for a period not exceeding
to recognize a net built-in loss, and, in this one taxable year; and

case, the carryover bases of the assetsRART I-INCOME TAXES (B) Immediately prior to being subject
the hands of the RIC or REIT are pre-

Paragraph 1. The authority citation fof® @ as a C co_rporation was s_ubject o
served. 126 CFR? pgrt 1 is amended gy adding aﬁe RIC tax provisions for a period of at
If the RIC or REIT elects to be subjec . .
) entry in numerical order to read as fo/least one taxable year.

to tregtmen; liﬂder SeCtiO’; l|374,| itts builte (i) Additional requirement The ex-

In gain, and the corporate-level tax im-=" - . ception described in paragraph (a)(6)(i)
L : . Authority: 26 U.S.C. 7805 * * *

posed on that gain, is subject to rules sim- Sectiony1.337(d)—5T also issued undeff this section applies only to assets ac-
ilar to the rules applying to the net INCOME, ") 5 c. 337, * * * quired by the corporation during the year
of foreclosure property of REITS. Par. 2. Section 1.337(d)-5T is added t§/Nen it was subject to tax as a C corpora-
Effective Dates read as follows: tion in a transaction that does not result in
§1.337(d)-5T Tax on C assets becominibs basis in the asset being determined py
In the case of carryover basis transa®IC or REIT assets (temporary). reference to a corporate transferor's basis.

tions involving the transfer of property of (a) Treatment of C corporatiorg1)  (7) Deemed liquidation date(i) Con-

a C corporation to a RIC or REIT, the regScope This section applies to the net/@rsions In the case of a C corporation

ulations apply to transactions occurringuilt-in gain of C corporation assets thathat qualifies to be taxed as a RIC or
on or after June 10, 1987. In the case oftiecome assets of a RIC or REIT by— REIT, the deemed liquidation date is the
C corporation that qualifies to be taxed as (i) The qualification of a C corporation st day of its last taxable year before the
a RIC or REIT, the regulations apply toas a RIC or REIT; or taxable year in which it qualifies to be

such qualifications that are effective for (i) The transfer of assets of a C corpotéxed as a RIC or REIT.

taxable years beginning on or after Jungtion to a RIC or REIT in a transaction in (ii) Carryover basis transfersIn the

10, 1987. which the basis of such assets are detéjase of a C corporation that transfers prop-
. mined by reference to the C corporation’rty to a RIC or REIT in a carryover basis
Special Analyses basis (a carryover basis). transaction, the deemed liquidation date is

It has been determined that this Trea- (2) Net built-in gain Net bqilt-ir1_ gain. the day befgre the date of the transfer.
sury decision is not a significant regulalS the EXCess of aggregate gains (including (b) Section 1374 treatmem(l_) In .
tory action as defined in Executive Orde'rtems of income) over aggregate Io_sses. general Pgragraph (8) of this section will
12866. Therefore, a regulatory assess- (3) General rule Unless an election 'S.nOt apply if the_tran_sferee RIC or REIT
ment is not requireél. It also has been dgjad_e pursuant to par_agraph (b) of th'SI?Cts (a_s described in _paragraph (b)(3) of
termined that section 553(b) of the Ad-SeCtlon’ the C co_rporat_lon will be _tr_eatedl;hls _sectlon) to be subject to_ the rules of
ministrative Procedure Act (5 U.S.C.]cor al purposes mc!u_dmg recognition _ofsectlon 1374, af‘d the regulations thereun-
chapter 5) does not apply to these regulg-et built-in gain, as if |t_had s_old all of |tsder._ The electing RIC or REIT will be
tions and because the regulations do n P sets at their respecpve_ fa|r_ market vasut_aje_ct 0 ¢ orporate—_level tax_atlon on the
impose a collection of information Onues_ on _the deemed I|qU|dat|on_ date qé;uﬂt-m gain recognized during the 10-
small entities, the Regulatory Flexibilityscr'b.eOI n paragra_ph_ ()(7) of this sectiopear period on assets f_ormerly held t_)y _the
Act (5 U.S.C.’ chapter 6) does not apply".ind immediately liquidated. ' tra_nsferor C_corporatlon. The built-in
Therefore, a Regulatory Flexibility (4) Loss Paragraph(a)(3) of this secgains of electing RICs_and REITs, and the
! tion shall not apply if its application corporate-level tax imposed on such

Analysis is not required. Pursuant to sec- . - : : L
: ains, are subject to rules similar to the
tion 7805(f) of the Code, these temporarWOUId result in the recognition of netd J

) . : . built-in loss. rules relating to net income from foreclo-
Counsel of Advocacy of the Sma ES'S% (5) Basis adjustment I a corporation Sure property of REITS. See sections
ness Administration for comment on theiiS Subject to corporate-level tax undeB57(a)(1)(A)(i), and 857(b)(2)(B), (D),
impact on small business paragraph (a)(3) of this section, the basegd (E). An election made under this

P ' of the assets in the hands of the RIC graragraph (b) shall be irrevocable.
Drafting Information REIT will be adjusted to reflect the recog- (2) Ten-year recognition periodn the
nized net built-in gain. This adjustment icase of a C corporation that qualifies to be
The principal author of these regulamade by taking the C corporation’s basitaxed as a RIC or REIT, the 10-year recog-
tions is Christopher W. Schoen of the Ofin each asset, and, as appropriate, increastion period described in section
fice of Assistant Chief Counsel (Corpo-ing it by the amount of any built-in gain1374(d)(7) begins on the first day of the
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RIC’s or REIT's taxable year for which theREIT ends after June 10, 1987 but beforef a REIT, see §1.337(d)-5T.
corporation qualifies to be taxed as a RI®arch 8, 2000, the section 1374 election
or REIT. In the case of a C corporatioomay be filed with the first Federal income”ART 602-OMB CONTROL
that transfers property to a RIC or REIT irtax return filed by the RIC or REIT after NUMBERS UNDER THE
a carryover basis transaction, the 10-yeddarch 8, 2000. PAPERWORK REDUCTION ACT
recognition period begins on the day the (d) Effective date In the case of carry-  po. 3 The authority citation for part
assets are acquired by the RIC or REIT. over basis transactions involving thegs continues to read as follows:

(3) Making the electiorA RIC or REIT transfer of property of a C corporation to Authority: 26 U.S.C. 7805.
validly makes a section 1374 election witta RIC or REIT, the regulations apply to par 4 |n §602.101, paragraph (b) is
the following statement: “[Insert name andransactions occurring on or after June 1Q,anded by adding an entry in numerical
employer identification number of electingl987. In the case of a C corporation tha},qer to the table to read as follows:
RIC or REIT] elects under qualifiesto be taxed as a RIC or REIT, th§602.101—OMB Control numbers
81.337(d)-5T(b) to be subject to the rulesegulations apply to such qualifications. « »  «
of section 1374 and the regulations therghat are effective for taxable years begin- (b) ***
under with respect to its assets which foming on or after June 10, 1987.
merly were held by a C corporation, [insert Par. 3. In §1.852-12, paragraph (d) is
name and employer identification numbeadded to read as follows:
of the C corporation, if different from §1.852—12 Non-RIC earnings and profits
name and employer identification numbet * * * * Approved January 21, 2000.
of RIC or REIT].” This statement must be (d) For treatment of net built-in gain as-

Robert E. Wenzel,
Deputy Commissioner of
Internal Revenue.

signed by an official authorized to sign thesets of a C corporation that become assets Jonathan Talisman,
income tax return of the RIC or REIT andof a RIC, see §1.337(d)-5T. Acting Assistant Secretary
attached to the RIC’s or REIT’s Federal in- Par. 4. In 81.857-11, paragraph (e) is for Tax Policy.

come tax return for the first taxable year iradded to read as follows: _ _ _

which the assets of the C corporation bés1.857-11 Non-REIT earnings and prof{Filed by the Office of the Federal Register on Feb-

ts of the RIC or REIT. its ruary 4, 2000, 8:45 a.m., and published in the issue

come asse_ : . : of the Federal Register for February 7, 2000, 65 F.R.

(c) Special rule In cases where the first* * * * * 5775)
taxable year in which the assets of the C (e) For treatment of net built-in gain as-

corporation become assets of the RIC aets of a C corporation that become assets

CFR part or section where Current OMB

identified and described control No.

* k k k%

L B37(d) 0T . 1545-1672
Section 401.—Qualified ACTION: Final and temporary regula-sponsors of qualified retirement plans,
Pensions, Profit-sharing, and tions. employers that maintain qualified retire-

Stock Bonus Plans SUMMARY: This document contains ment plans, and qualified retirement plan

requlati . ; Participants.
gulations relating to the remedia
26 CFR 1.401(b)-1: Certain retroactive changes ingmendment period, during which a sponEFFECTIVE DATES: These regulations
plan. sor of a qualified retirement plan or arare effective February 4, 2000.
employer that maintains aqual'ified retire- OR EURTHER INFORMATION CON-
T.D. 8871 ment plan can make retroactive amendey cr. |4y s F. Marshall at (202)622-
ments to the plan to eliminate certalrz3030 or Lisa A. Tavares at (202) 622-
qualification defects for the entire period6090 (not a toII-fr.ee number)
DEPARTMENT OF THE TREASURY  These final regulations clarify the scope '
Internal Revenue Service of the Commissioner’s authority to pro-SUPPLEMENTARY INFORMATION:
26 CFR Part 1 vide relief from plan disqualification
under the regulations. These clarifica
tions confirm the Commissioner’s author- This document contains amendments
ity to provide appropriate relief for planiy the Income Tax Regulations (26 CFR
AGENCY: Internal Revenue Serviceamendments relating to changes to the, 1) under section 401(b). These regu-
(IRS), Treasury. plan qualification rules made in recen
legislation. These final regulations affect

Background

Remedial Amendment Period

ations provide guidance to clarify the

2000-8 I.R.B. 641 February 22, 2000



scope of the Commissioner’s authority tan those requirements effected by the legusly provided in the temporary regula-
provide relief from plan disqualification islation listed in §1.401(b)-1(b)(2)(i) andtions, regarding the beginning of the re-
under section 401(b) and the regulationgii). Under §1.401(b)-1(b)(2)(ii), a dis- medial amendment period for disqualify-
On August 1, 1997, temporary regulationgjualifying provision also includes a planing provisions described in
(T.D. 8727, 1997-2 C.B. 47) under secprovision that is integral to a qualification§1.401(b)-1(b)(3).
tion 401(b) were published in tireederal requirement changed by specified legisla- _
Register (62 F.R. 41272). A notice of tion. As in effect prior to the previously SPecial Analyses
proposed rulemaking (REG-106043-97ssued final and temporary regulations
1997-2 C.B. 654) cross-referencing th&1.401(b)-1(b)(2)(iii) provided that a dis-Sury decision is not a significant regula-
temporary regulations, was published imualifying provision includes a plan provi-tory action as defined in Executive Order
the Federal Register(62 F.R. 41322) on sion that results in failure of the plan t012866. Therefore, a regulatory assess-
the same day. The temporary regulatiorsatisfy the Code’s qualification require-ment is not requireé. It also has been de-
enabled the Commissioner to provide apnents by reason of a change in those e rmined that section 553(b) of the Ad-
propriate relief concerning the timing ofquirements effected by amendments to tn%inistrative Procedure Act (5 U.S.C.
plan amendments relating to changes tGode, that is designated by the Commisc-hapter 5) does not apply to these regula-
the plan qualification rules made in recengioner, at the Commissioner’s discretionl,ions and because the regulation does not
legislation, as well as for other planas a disqualifying provision. impo,se a collection of information on
amendments that may be needed as a re-section 1.401(b)-1(d) provides rulegmall entities, the Regulatory Flexibility
sult of future changes to the Internal Revfor determining the period for which thect 5 U.S.C., chapter 6) does not apply.
enue Code (Code). relief provided under section 401(b) appyrsyant to section 7805(f) of the Internal
No written comments responding to theplies (the “remedial amendment peReyenue Code, the notice of proposed
notice of proposed rulemaking were reriod”). Section 1.401(b)-1(d)(1) definesyyjemaking preceding these regulations
ceived. No public hearing was requestethe beginning of the remedial amendy,as sybmitted to the Small Business Ad-
or held. The proposed regulations undenent period for the disqualifying provi- pinistration for comment on its impact on
section 401(b) are adopted by this Tresions listed in 881.401(b)—(1)(b)(1) andymall businesses.
sury decision, and the corresponding teni-.401(b)-1(b)(2)(i) and (ii).

'’ It has been determined that this Trea-

porary regulations are removed. The final regulations retain the rules serafting Information
forth in the temporary regulations to clar- L
Explanation of Provisions ify the scope of the Commissioner’s au- The principal authors of these regula-

thority to provide relief from plan dis- tions are Linda S. F. Marshall and Lisa A.

Section 401(b) provides that a plan igyalification under section 401(b). Thesdavares, Office of the Associate Chief
considered to satisfy the qualification rechanges are needed to clarify the rules rgounsel (Employee Benefits and Exempt
quirements of section 401(a) for the pepting to the plan provisions that may p&rganizations). However, other person-
riod beginning with the date on which itgesignated by the Commissioner as giqel from the IRS and Treasury Depart-
was put into effect, or for the period beqyalifying provisions based on amend™eNt participated in their development.
ginning with the earlier of the date onments to the plan qualification require- e

which any amendment that caused th@ents of the Internal Revenue Code

’ : ; Adoption of Amendments to the
plan to fail to satlsfy those requirementSsection 1.401(b)—1(b)(3) retains the ru'%eegﬁlations
was adopted or put into effect, and endinget forth in the temporary regulations to

with the time prescribed by law for filing provide that a disqualifying provision in-  Accordingly, 26 CFR part 1 is amended
the employer’s return for the taxable yeag|ydes a plan provision designated by thes follows:

in which that plan or amendment wagommissioner, at the Commissioner’s

adopted (including extensions) or sucljiscretion, as a disqualifying provisionPART 1—INCOME TAXES

later time as the Secretary may designalghat either (1) results in the failure of the L

if all provisions of the plan needed to satp|an to satisfy the qualification require- " 2radraph 1. The authority citation for
isfy the qualification requirements are innents of the Code by reason of a chand@"t 1 continues to read in part as follows:
effect by the end of the specified periogh those requirements; or (2) is integral to ~uthority: 26 U.S.C. 7805 * = »

and have been made effective for all puy qualification requirement of the Code Par- 2. Section 1.401(b)-1 is amended

poses for the entire period. that has been changed. SectioRV: o

Section 1.401(b)—1(b) lists the plan pro1.401(b)-1(c)(2) retains the rule set forth 1- Revising paragraphs (b)(3), (c), and
visions that may be amended retroactivelyn the temporary regulations to provide(d)(l)("’)-
pursuant to the rules of section 401(bthe Commissioner with explicit authority 2. Adding paragraph (d)(1)(v).
These plan provisions, termeisqualify- to impose limits and provide additional The addition and revisions read as fol-
ing provisionsjnclude the plan provisions rules regarding the amendments that magws:
described in section 401(b), as well abe made with respect to disqualifying pro81.401(b)-1 Certain retroactive changes
plan provisions that result in failure of avisions during the remedial amendmeni plan.
plan to satisfy the qualification require-period. Section 1.401(b)-1(d)(1)(iv) and® * * * *
ments of the Code by reason of a chandg) provide conforming rules, as previ- (b) ***
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(3) A plan provision designated by theguidance in revenue rulings, notices, angection 472.—Last-in, First-out
Commissioner, at the Commissioner’'®ther guidance published in the Internglhyventories
discretion, as a disqualifying provisionRevenue Bulletin. See §601.601(d)(2) of
that either— this chapter. 26 CFR 1.472-1: Last-in, first-out inventories.
(i) Results in the failure of the plan to (d) ***
satisfy the qualification requirements of (1) ***
the Internal Revenue Code by reason of a (iv) In the case of a disqualifying provi- o o
change in those requirements; or sion described in paragraph (b)(3)(i) of-abor Statistics price indexes are ac-
(ii) Is integral to a qualification require- this section, the date on which the chang‘éapt,ed for use b.y'department stores em-
ment of the Internal Revenue Code thaffected by an amendment to the Intern&]loy'ng t'he retail inventory and IaSt_"n’
has been changed. Revenue Code became effective with ré‘lrst-out'lnventory methods for Va'“'”g
(c) Special rules applicable to disquali-spect to the plan; or inventories for tax years ended on, or with
fying provisions — (1) Absence of plan  (v) In the case of a disqualifying provi_reference to, December 31, 1999.
provision For purposes of paragraphsion described in paragraph (b)(3)(ii) o
(b)(2) and (3) of this section, a disqualifythis section, the first day on which thehev' Rul. 2000-10
ing provision includes the absence from plan was operated in accordance with The following Department Store Inven-
plan of a provision required by, or, if ap-such provision, as amended, unless afory Price Indexes for December 1999
plicable, integral to the applicable changether time is specified by the Commiswere issued by the Bureau of Labor Sta-
to the qualification requirements of thesioner in revenue rulings, notices, ang@stics. The indexes are accepted by the
Internal Revenue Code, if the plan was iother guidance published in the Internalnternal Revenue Service, under
effect on the date the change became dtevenue Bulletin. See §601.601(d)(2) o 1.472-1(k) of the Income Tax Regula-

LIFO; price indexes; department
stores. The December 1999 Bureau of

fective with respect to the plan. this chapter. tions and Rev. Proc. 86-46, 1986-2 C.B.
(2) Method of designating disqualifying™ * * * * 739, for appropriate application to inven-
provisions The Commissioner may des- tories of department stores employing the

ignate a plan provision as a disqualifying1-401(0)-1T [Removed] retail inventory and last-in, first-out in-

provision pursuant to paragraph (b)(3) of pgr 3. Section 1.401(b)-1T is removedventory methods for tax years ended on,

this section only in revenue rulings, no- or with reference to, December 31, 1999.
tices, and other guidance published in the . John M. Dalrymple, The Department Store Inventory Price
Internal Revenue Bulletin.  See Acting Deputy Commissioner o oo are prepared on a national basis
§601.601(d)(2) of this chapter. of Internal Revenue. and include (a) 23 major groups of depart-
(3) Authority to impose limitationsIn - Apqraved January 19, 2000. ments, (b) three special combinations of
the case of a provision that has been des- the major groups - soft goods, durable
ignated as a disqualifying provision by Jonathan Talisman, goods, and miscellaneous goods, and (c) a
the Commissioner pursuant to paragraph Acting Assistant Secretarystore total, which covers all departments,
(b)(3) of this section, the Commissioner of the Treasury. including some not listed separately, ex-
may impose limits and provide additional cept for the following: candy, food, liquor,

rules regarding the amendments that mégiled by the Office of the Federal Register on Feb;
g 9 rbary 3, 2000, 8:45 a.m., and published in the issutgbacco’ and contract departments.

be ma_de Wlth_ respect to thz_it dlsqua“fym%f the Federal Register for February 4, 2000, 65 F.R.
provision during the remedial amendmeng,zy)

period. The Commissioner may provide

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS

(January 1941 = 100, unless otherwise noted)
Percent Change

Groups Dec. Dec. from Dec. 1998

1998 1999 to Dec. 1999

1. Piece Goods ----------------mmaaa o 546.8 512.9 -6.2
2. Domestics and Draperies ----------------- 631.2 619.5 -1.9
3. Women’s and Children’s Shoes ------------- 660.9 631.0 -4.5
4, Men'sShoes -----------mmmmm o 905.3 887.4 -2.0
5. Infants’"Wear - ------------------------ 628.7 650.0 3.4
6. Women’s Underwear - ------------------- 559.6 561.6 0.4
7. Women's Hosiery -------------o-ooo- 304.1 325.0 6.9
8. Women’s and Girls’ Accessories - ----------- 536.4 526.2 -1.9
9. Women’s Outerwear and Girls’Wear --------- 401.0 393.5 -1.9
10. Men’s Clothing - -------------“-------- 603.3 610.1 1.1
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11. Men’s Furnishings --------------------- 591.9 626.0 5.8

12. Boys’ Clothing and Furnishings - - ----------- 493.7 506.4 2.6
13. Jewelry - - - - - - - m - 953.0 924.8 -3.0
14. NOtiONS - - - - = - === - - - oo m e o o 771.9 768.3 -0.5
15. Toilet Articles and Drugs - ---------------- 939.4 981.7 4.5
16. Furniture and Bedding - ------------------ 691.1 688.5 -0.4
17. Floor Coverings ----------------------- 602.5 602.7 0.0
18. Housewares - ------------------------- 806.5 786.9 -2.4
19. Major Appliances ---------------------- 236.0 234.9 -0.5
20. Radio and Television - ------------------- 69.6 63.2 -9.2
21. Recreation and Educatfon - - - - - - - - - - - - - - - 101.6 95.3 -6.2
22. Home Improvemems- - - - - - - - - - - - - - - - - - - 130.6 129.3 -1.0
23. Auto ACCESSONBS- - - = === === === === == - - - 107.7 107.3 -0.4
Groups 1 -15: Soft Goods ------------------ 595.0 596.7 0.3
Groups 16 - 20: Durable Goods - - -------------- 458.0 445.6 -2.7
Groups 21 - 23: Misc. GOO#lS- - - - === - - - - - - - - - 106.6 102.1 -4.2
Store Total - --------------oi o 544.8 540.2 -0.8

1 Absence of a minus sign before the percentage change in this column signifies a price increase.

2 Indexes on a January 1986=100 base.

3 The store total index covers all departments, including some not listed separately, except for the following: candyiofotahdicco, and contract depart-
ments.

DRAFTING INFORMATION guidance for tax-exempt organizations The notice of proposed rulemaking so-
o ) ~concerning when travel tour activitieslicited comments from the public. Nine-
~ The principal author of this revenue rulingyay e subject to tax as an unrelated tradeen commentators submitted written com-
is Alan J. Tomsic of the Office of Assistantyr pysiness. This action affects tax-exments. A public hearing was held on
Chief Counsel (Income Tax and Accountamnt organizations that engage in travdiebruary 10, 1999, at which eight speakers
ing). For f?rther mftorTi/:IOEI]' re@rd'ng(;;'%ouractivities. presented testimony. After consideration
revenue ruling, contact Mr. Tomsic on i
622-4970 (not a tolree call) DATES: Effectve Date These regula- g i & SOTECETS, 08 BOPESEl PR
tions are effective on February 7, 2000. . . .
Applicability Date These regulations vised by this Trgasury De.CISIOn' The com-
bplic y 9 .~ ments and revisions are discussed below.

Section 513.—Unrelated Trade are applicable for taxable years beginning
or Business after February 7, 2000. Explanation of Provisions and

FOR FURTHER INFORMATION CON- Summary of Comments
26 CFR 1.513-7: Travel and tour activities of tax TACT: Robin Ehrenberg, (202) 622-6080
exempt organizations.
(not a toll-free number). Many of the commentators welcomed
_ the proposed regulationsas workable guid-
SUPPLEMENTARY INFORMATION: ance that will promote tax compliance.
Background Commentators differed on the approach
that the IRS should adopt in final regula-
On April 23, 1998, the IRS published intions. Some commentators suggested that
the Federal Register(63 F.R. 20156) a the final regulations should adopt specific,
notice of proposed rulemakingweighted standards to be used in evaluat-
(REG-121268-97, 1998-20 |.R.B. 12)ng relatedness to exempt purpose. Other
Travel and Tour Activities of under section 513 to clarify when thecommentators recommended against
Tax-Exempt Organizations travel and tour activities of tax-exempt oradopting specific standards, arguing that
ganizations are substantially related to theo single set of standards would be appro-
AGENCY: Internal Revenue Servicepurposes for which exemption wagriate given the broad range of tax-exempt
(IRS), Treasury. granted. The notice of proposed rulemalerganizations. One commentator sug-
- . ing added Treas. Reg. 81.513-7, whicbested that the final regulations adopt a set
ACTION: Final regulations. provides that whether travel tour activitieof specific standards that would apply to
SUMMARY: This document contains are substantially related to an organizaest relatedness of tours in the educational
final regulations clarifying when thetion's exempt purposes is determined bgontext and a more general consistency
travel and tour activities of tax-exempt orexamining all the relevant facts and cirstandard that would evaluate whether the
ganizations are substantially related to theumstances. The proposed regulatiomaarketing, location, and execution of a
purposes for which exemption wasalso contain examples applying the fact®ur are consistent with the organization’s
granted. This action provides needednd circumstances test. core exempt activities.
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Section 513(a) generally defines an urbelow, the final regulations include newas to whether income received by a tax-
related trade or business as any trade ekamples that provide additional guidexempt organization from travel tour ac-
business the conduct of which is not sukance regarding the application of thigivities is excludable from unrelated busi-
stantially related to the exercise or perforfacts and circumstances approach in botiess taxable income as a royalsge
mance by the organization of its charitaeducational and noneducational contextsgenerallyTreas. Reg. §1.512(b)-1(b) and
ble, educational, or other purpose or Another commentator suggested thabierra Club v. CommissioneB6 F.3d
function constituting the basis for its exthe final regulations should clarify that1526 (" Cir. 1996).
emption under section 501(a5ee also the manner in which an organization de- Some commentators suggested that the
United States v. American Bar Endowvelops and promotes a tour is relevant tfinal regulations should contain provisions
ment 477 U.S. 105, 109-110 (1986).determining whether the tour activity isthat prevent tax-exempt organizations
Treas Reg. 8§ 1.513-1(d)(2) provides thasubstantially related to exempt purpose$rom competing unfairly with taxable travel
for the conduct of a trade or business to behe development, promotion and operadusinesses. However, the test under section
substantially related to the purposes faiion of a tour are all indicators of whethe513 is substantial relatedness to exempt
which exemption was granted, the proan organization’s offering of a tour is repurposes, not the presence or absence of
duction or distribution of the goods or thdated or unrelated to its exempt purposeinfair competition. Section 513 was en-
performance of services must contribut&ee International Postgraduate Medicahcted to prevent unfair competition be-
importantly to the accomplishment ofFound. v. Commissiongd989-36 T.C. tween exempt organizations and taxable
those purposes. Whether activities geneMemo., 56 T.C.M. (CCH) 1140 (1989)businesses. H.R. Rep. No. 2319581
ating gross income contribute importantl{brochures promoting the trips empha€ong., 2d Sess. (195@printed in1950-2
to accomplishing any purpose for whiclsized recreational sightseeing activity an€.B. 380, 409; S. Rep. No. 2375,581
an organization was granted exemptioomitted educational course descriptionsycong., 2d Sess. (195@printed in1950-2
depends in each case upon the particulaanguage has been added to the final re@-B. 483, 504Portland Golf Club v. Com-
facts and circumstanceld. This rule ap- ulations stating that relevant facts and cimissioney 497 U.S. 154, 161-162, fn. 12
plies to travel tours. cumstances include (but are not limited1990); Treas. Reg. §1.513-1(b). Never-

Organizations exempt from tax undeto) how a travel tour is developed, protheless, “Congress did not force exempt or-
section 501(a) have diverse exempt pumoted and operated. = Examples in thganizations to abandon all commercial ven-
poses (for example: charities; social welfinal regulations also illustrate the reletures”, but rather imposed a tax on ventures
fare organizations; labor, agricultural andiance of these factors. that are not substantially related to an orga-
horticultural organizations; business Many commentators requested more exization’s exempt purposesJnited States
leagues; fraternal beneficiary societiesamples addressing specific areas. As noted American College of Physiciané75
Accordingly, no one set of factors couldabove, examples have been added that flW-S. 834, 838 (1986)See also Louisiana
be sufficiently comprehensive as to defingher illustrate the application of the fact<redit Union League v. United Stat&93
relatedness for the variety of exempt orand circumstances rule. Some comment&-2d 525, 541 (8 Cir. 1982). Following
ganizations to which these travel tour regtors raised concerns regarding the numbd#ris approach, the section 513(a) regula-
ulations apply. Even among exempt oref hours of related activities a travel toutions, published in 1967, state that “any ac-
ganizations that share a common exempiust offer. Examples in the final regulativity of a section 511 organization which is
purpose, such as education, the methotlen clarify that the number of hours spentarried on for the production of income and
of accomplishing that purpose vary conen any related travel tour activity is onlywhich otherwise possesses the characteris-
siderably. For this reason, the final reguene factor in determining relatedness dics required to constitute ‘trade or busi-
lations do not enumerate any specific fadhe tour as a whole to exempt purposes ameéss’ within the meaning of section 162—
tors that determine relatedness of travéd not by itself determinative. Examples irand which, in addition, is not substantially
tour activities to exempt purposes. Théhe final regulation clarify that the naturerelated to the performance of exempt func-
final regulations adopt the general factsf the related activities, and the practicalitions— presents sufficient likelihood of un-
and circumstances approach of the prdies of engaging in such activities (for exfair competition to be within the policy of
posed regulations.See e.gHi-Plains ample, the hours during which the activitthe tax [imposed by section 511(a)].”
Hospital v. United State$70 F.2d 528 normally would be conducted), must alsdreas. Reg. §1.513-1(b). In expanding the
(5t Cir. 1982) (need for case-by-casée taken into account. categories of organizations subject to unre-
analysis identifying exempt purpose and One commentator suggested adding dated business income tax in 1969, Con-
analysis of how activity in each case conexample addressing whether income frorgress revisited the unfair competition issue.
tributes to exempt purpose)puisiana travel tour activity is a royalty under sec-[A] business competing with taxpaying
Credit Union League v. United Stat&®3 tion 512(b)(2) where the exempt organizaerganizations should not be granted an un-
F.2d 525, 534 (8 Cir. 1982) (resolution tion does not operate the tour, but provideair competitive advantage by operating tax
of the substantial relationship test requiresiember names to a for-profit tour operafree unlessthe business contributes impor-
“an examination of the relationship betor. Section 512(b)(2) excludes royaltiesantly to the exempt function.” H.R. Rep.
tween the business activities that generafeom the computation of unrelated busiNo. 413 (Part 1), $1Cong., # Sess., 44,
the income in question ... and the accommress taxable income. The question &0 (1969)reprinted in1969 U.S.C.C.A.N.
plishment of the organization’s exemptvhat constitutes a royalty is beyond thé645, 1689, 1695 (emphasis added). If an
purposes”). However, as discussedcope of these regulations. For guidanagganization’s trade or business is substan-
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tially related to its exempt purposes, the tasegulations are not a significant regula81.513-1(b) may result in different treat-
under section 511 is not imposed, regardery action as defined in Executive Ordement for individual tours within an organi-
less of the existence of competition withl2866. Therefore, a regulatory assesgation’s travel tour program.

taxable entities. Accordingly, the final reg-ment is not required. It also has been de- (b) Examples The provisions of this
ulations continue to focus on relatedness termined that section 553(b) of the Ad-section are illustrated by the following ex-
exempt purposes, as required by sectioninistrative Procedure Act (5 U.S.c @mples. In all of these examples, the

.. travel tours are priced to produce a profit
513. chapter 5) and the Regulatory FIeX|b|I|tyfOr the exempt grganizatign. The egam-

The preamble to the proposed regulaAct (5 U.S.C. chapter 6) do not apply tgles are as follows:
tions requested comments on whether ttiBese regulations, and, therefore, a Regu- Example 1 O, a university alumni association, is
final regulations should include documenlatory Flexibility Analysis is not required. exempt from federal income tax under section
tation and recordkeeping requirements spE’.ursuant to section 7805(f) of the |nterneﬂOl(_a) as an educational orggnizati_o_n_ described in
cific to travel tours. Commentators split orRevenue Code, the notice of proposetfction S01(C)(3). As part of its activities, O oper-

. . . tes a travel tour program. The program is open to
the preferred approach. Some commentilemaking preceding these regulaltlongll current members of O and their guests. O works

tors requested general guidance as to thés submitted to the Chief Counsel _fOUvith travel agencies to schedule approximately 10
types of records that an organization shoulddvocacy of the Small Business Admin+ours annually to various destinations around the
keep to establish a tour’s purpose, but digtration for comment on its impact onworld. Members of O pay $x to the organizing
not want the IRS to mandate specifiéma” business. travel agency to participate in a tour. The Frgvel
recordkeening requirements.  Other com- agency pays O a per person fee for each participant.
ping req : - Qrafting Information Although the literature advertising the tours encour-
mentators asked that the IRS specify wh ages O’'s members to continue their lifelong learning

documentation is required. Section 6001 The principal author of these I,(_:‘(‘:]ult,ibyJomlng the tours, and a faculty member of O’s re-

horiz h r r ri r - . . . lated university frequently joins the tour as a guest
ﬁiuttio(zls ?ﬁ;t eres(]iﬁritigxﬁaseefsc tl;ekeengns IS ROb'n Ehrenberg, Office of ASSP'of the alumni association, none of the tours includes
-~ . Riate Chief Counsel (Employee Benefitginy scheduled instruction or curriculum related to

records S.UfTICIent to es'[ab|.|5h whether 4nd Exempt Organizations). Howeverthe destinations being visited. The travel tours made
taxpayer is liable for any tax imposed undeg, personnel from the IRS and thévailable to O's members do not contribute impor-
the Code. Currently, any person subject t-ﬂ,easury Department participated in theifantly to the accomplishment of O's educational pur-

tax under subtitle A of the Code, inCIUdingdevelopment pose. Rather, O's program is designed to generate

the tax imposed under section 511, or re- % ox % x revenues for O by regularly offering its members
. . . . . travel services. Accordingly, O’s tour program is an
quired to fll_e a return of information with unrelated trade or business within the meaning of
respect to income, must keep permanepidoption of Amendments to the section 513(a).
books or records sufficient to establish thegulations Example 2 N is an organization formed for the
amount of gross income, deductions, cred- purpose of educating individuals about the geogra-
its or other matters required to be shown by Accordingly, 26 CFR part 1 is amendedhy and culture of the United States. It is exempt
such person in any return of tax or informaas follows: from federal income tax under section 501(a) as an
. educational and cultural organization described in
“9,”- Seeflreas. Re_g' 51'6001_1(":‘)' In ad: ART 1—INCOME TAXES section 501(c)(3). N engages in a number of activi-
dition, every organization exempt from ta)P ties to accomplish its purposes, including offering

under section 501(a) must keep permanentParagraph 1. The authority citation fof°urses and publishing periodicals and books. As

ici . . one of its activities, N conducts study tours to na-
books of account or records sufficient t?)art 1 continues to read in part as fouowﬁional parks and other locations With)i/n the United

Show Spech(C:i.aHg items of grosc,js mcol;ne’ Authority: 26 U.S.C. 7805. * ** States. The study tours are conducted by teachers
r.ECEIp’[S a_n IS u,rsemem‘?" and to su _Stan'par_ 2. Section 1.513-7 is added tand other personnel certified by the Board of Educa-
tiate the information required by section

read as follows: tion of the State of P. The tours are directed toward
6033. SeeTreas. Reg. §1.6001- 1(c).

. students enrolled in degree programs at educational
The IRS and Treasury Department beg)j;.eSFi-gt_(ZrT{:li\ilzeellt?Q:Stour activities of ta)ﬁ'tns_titlutiznf in P, as r(tefletlzltedhin the prtomoti?n_al rtna
lieve that, with respect to travel tours, it is ptorg > _ enais, but are open fo all who agree 1o participate in
. .. (a) Travel tour activities that constitute ghe required study program. Each tour’s study pro-
unnecessar_y to supplement the existin ade or business. as defined ifgram consists of instruction on subjects related to
recordkeeping requirements under se < 513-1(b dth t, t substanti I&]e location being visited on the tour. During the
tions 6001 and 6033. Therefore, the finaf, =" ( % and tha a";" no If.uhs A&, five or six hours per day are devoted to orga-
regulations do not impose additiona _eate to the purposes for which exempyized study, preparation of reports, lectures, instruc-

ion has been granted to the organizatiafon and recitation by the students. Each tour group

recordkeeplng requirements. Howevedonstitute an unrelated trade or busine$gngs along a library of material related to the sub-
In response to _Comm.entators suggest., respect to that organization. Whethgfct being studied on the tour. Examinations are
tions, examples in the final regulations il- o given at the end of each tour and the P State Board
lustrate that contemporaneous documeﬁrgve,l tour activities C,OndUCted by an 0985t Education awards academic credit for tour partic-
tation showing how an organizationn'zat'on are substantially related to the Ofipation. Because the tours offered by N include a

anization’s exempt purpose is determineglibstantial amount of required study, lectures, report
develops, promotes and operates t
¢ It " | t to the fact dci y looking at all relevant facts and circum<®preparation, examinations and qualify for academic
ravel tour Is refevant 1o the 1acts an Clrétances including but not limited to hO\/\Fredit’ the tours are substantially related to N's edu-
cumstances analysis. ’ ' '

. cational purpose. Accordingly, N's tour program is
a travel tour is developed, promoted anﬂit an unrelated trade or business within the mean-

Special Analyses operated. Section 513(c) and 81.513-1(R)g of section 513(a).

. . also apply to travel tour a?tiVity- Applica-  Example 3R is a section 501(c)(4) social wel-
It has been determined that these finalon of the rules of section 513(c) andare organization devoted to advocacy on a particu-
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lar issue. On a regular basis throughout the year, liours, although the work schedule varies by seasang an annual contribution to W of $q. Each year, W
organizes travel tours for its members to Washingzach base has rustic accommodations and fesffers members an opportunity to travel as a group
ton, DC. While in Washington, the members followamenities, but country U is renowned for its beautito one or more major cities in the United States or
a schedule according to which they spend substafil scenery and abundant wildlife. T promotes tha@broad. In each city, tour participants are provided
tially all of their time during normal business hourstrips in its newsletter and on its Internet site andickets to attend a public performance of a play, con-
over several days attending meetings with legislaghrough various conservation organizations. Theert or dance program each evening. W also
tors and government officials and receiving briefpromotional materials describe the work schedularranges a sightseeing tour of each city and provides
ings on policy developments related to the issue thand emphasize the valuable contribution made bgvening receptions for tour participants. W views its
is R's focus. Members do have some time on thetrip participants to T's research activities. Based otour program as an important means to develop and
own in the evenings to engage in recreational or sthe facts and circumstances, sponsoring trips to T&rengthen bonds between W and its members, and
cial activities of their own choosing. Bringing bases in country U is an activity substantially relatetb increase their financial and volunteer support of
members to Washington to participate in advocacip T's exempt purpose, and, thus, does not constitu®. W engaged a travel agency to handle logistics
on behalf of the organization and learn about deve&n unrelated trade or business within the meaning sfich as accommodations and transportation arrange-
opments relating to the organization’s principakection 513(a). ments. No educational materials are prepared by W
focus is substantially related to R’s social welfare Example 6 V is an educational organization de-or provided to tour participants in connection with
purpose. Therefore, R's operation of the travel toungoted to the study of ancient history and cultures arthe tours. Apart from attendance at the evening cul-
does not constitute an unrelated trade or business exempt from federal income tax under sectiotural events, the tours offer no scheduled instruction,
within the meaning of section 513(a). 501(a) as an organization described in sectioarganized study or group discussion. Although sev-
Example 4 S is a membership organization501(c)(3). In connection with its educational activi-eral members of W’s administrative staff accompany
formed to foster cultural unity and to educate Xies, V conducts archaeological expeditions arounéach tour group, their role is to facilitate member in-
Americans about X, their country of origin. It is ex-the world, including in the Y region of country Z. Interaction. The staff members have no special exper-
empt from federal income tax under section 501(ajooperation with the National Museum of Z, V re-tise in the performing arts and play no educational
and is described in section 501(c)(3) as an educeently presented an exhibit on ancient civilizationsole in the tours. W prepared promotional materials
tional and cultural organization. Membership in S i®f the Y region of Z, including artifacts from the col-describing the sightseeing opportunities on the tours
open to all Americans interested in the X heritagdection of the Z National Museum. V instituted aand emphasizing the opportunity for members to so-
As part of its activities, S sponsors a program oprogram of travel tours to V's archaeological sitegialize informally and interact with one another and
travel tours to X. The tours are divided into two catlocated in the Y region. The tours were initially pro-with W staff members, while pursuing shared inter-
egories. Category A tours are trips to X that are dgposed by V staff members as a means of educatiegts. Although W's tour program may foster good-
signed to immerse participants in the X history, culthe public about ongoing field research conductedill among W members, it does not contribute im-
ture and language. Substantially all of the dailyoy V. V engaged a travel agency to handle logisticgortantly to W’s educational purposes. W'’s tour
itinerary includes scheduled instruction on the Xsuch as accommodations and transportation arranggogram is primarily social and recreational in na-
language, history and cultural heritage, and visits tments. In preparation for the tours, V developed edure. The scheduled activities, which include sight-
destinations selected because of their historical aicational materials relating to each archaeologicaeeing and attendance at various cultural events, are
cultural significance or because of instructional resite to be visited on the tour, describing in detail theot part of a coordinated educational program.
sources they offer. Category B tours are also trips tayout of the site, the methods used by V’s reTherefore, W’s tour program is an unrelated trade or
X, but rather than offering scheduled instructionsearchers in exploring the site, the discoveries madbisiness within the meaning of section 513(a).
participants are given the option of taking guidedat the site, and their historical significance. V also
tours of various X locations included in their itiner-arranged special guided tours of its exhibit on the Y Robert E. Wenzel’
ary. Other than the optional guided tours, Categomegion for individuals registered for the travel tours. Deputy Commissioner
B tours offer no instruction or curriculum. Destina-Two archaeologists from V (both of whom had par- of Internal Revenue.
tions of principally recreational interest, rather tharicipated in prior archaeological expeditions in the Y
historical or cultural interest, are regularly includedegion) accompanied the tours. These experts lépproved January 21, 2000.
on Category B tour itineraries. Based on the factguided tours of each site and explained the signifi-

and circumstances, sponsoring Category A tours tance of the sites to tour participants. At several of Jonathan Talisman,
an activity substantially related to S’s exempt purthe sites, tour participants also met with a working Acting Assistant Secretary
poses, and does not constitute an unrelated tradeteam of archaeologists from V and the National Mu- of the Treasury

business within the meaning of section 513(a)seum of Z, who shared their experiences. V pre-

However, sponsoring Category B tours does ngiared promotional materials describing the educ?i:”ed by the Office of the Federal Register on Feb-

contribute importantly to S's accomplishment of itstional nature of the tours, including the daily trips mruary 4, 2000, 8:45 a.m., and published in the issue

exempt purposes and, thus, constitutes an unrelaté archaeological sites and the educational baclgf the Federal Register for February 7, 2000, 65 F.R.

trade or business within the meaning of sectioground of the tour leaders, and providing a recoms 2)

513(a). mended reading list. The promotional materials do
Example 5 T is a scientific organization engagednot refer to any particular recreational or sightseeing

in environmental research. T is exempt from federaictivities. Based on the facts and circumstances,

income tax under section 501(a) as an organizati@ponsoring trips to the Y region is an activity subSection 1295.—Qualified

described in section 501(c)(3). T is engaged in stantially related to V's exempt purposes. Th%lecting Fund

long-term study of how agricultural pesticide andscheduled activities, which include tours of archaeo-

fertilizer use affects the populations of various birdogical sites led by experts, are part of a coordinated

species. T collects data at several bases locatedeiducational program designed to educate tour partigé CFR 1.1295-1: Qualified electing funds.

an important agricultural region of country U. Theipants about the ancient history of the Y region of Z

minutes of a meeting of T's Board of Directors statand V's ongoing field research. Therefore, V’s tour

that, after study, the Board has determined that noprogram does not constitute an unrelated trade @r.D. 8870

scientists can reliably perform needed data colledusiness within the meaning of section 513(a).

tion in the field, under supervision of T's biologists. Example 7 W is an educational organization de-

The Board minutes reflect that the Board approvedoted to the study of the performing arts and is eEPARTMENT OF THE TREASURY

offering one-week trips to T's bases in U, where parempt from federal income tax under section 501(%ternal Revenue Service

ticipants will assist T's biologists in collecting dataas an organization described in section 501(c)(3). IQG CFR Parts 1 and 602

for the study. Tour participants collect data duringconnection with its educational activities, W pre-

the same hours as T's biologists. Normally, data cokents public performances of musical and theatrical

lection occurs during the early morning and eveningvorks. Individuals become members of W by mak-
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General Rules for Making and copies to thdnternal Revenue Service Job Protection Act of 1996. In addition,
Maintaining Qualified Electing Attn: IRS Reports Clearance Officerthe Taxpayer Relief Act of 1997 (1997
Fund Elections OP:FS:FP, Washington, DC 20224. TRA) amended section 1 to provide cate-

The estimated average annual burdegories of long-term capital gain and the
AGENCY: Internal Revenue Serviceper respondent and/or recordkeeper vari@saximum rates of tax to which the cate-

(IRS), Treasury. from fifteen minutes to three hours, degories are subject. In certain cases, this

ACTION: Final regulations. p_ending on individual circumstance_samgndme_nt affects the calcula_tion of net
. ~with an estimated average of twenty-nineapital gain for purposes of section 1293.

SUMMARY: This document contains minutes. No written comments were received on

final regulations that provide guidance to An agency may not conduct or sponsothe proposed regulations, and no public
a passive foreign investment companynd a person is not required to respond thearing was requested or held. The pro-
(PFIC) shareholder that makes the eleg collection of information unless the colposed regulations are adopted as final reg-
tion under section 1295 (section 129%ction of information displays a valid ulations as revised by this Treasury Deci-
election) to treat the PFIC as a qualifie@ontrol number assigned by the Office osion. The revisions are summarized in the

electing fund (QEF), and for PFIC sharepanagement and Budget. explanations below.
holders that wish to make a section 1295 Books or records re|ating to a collec-

election that will apply on a retroactivetion of information must be retained adxPlanation of Revisions

basis (retroactive eleCtion). In additionlong as their contents may become mater-
this document contains a final regulation| in the administration of any internalyayapie year if the foreign corporation sat-
that provides guidance under section 129kvenue law. Generally, tax retums angfies ei)t/her the income or asset test of
to a PFIC shareholder that is a tax-exempdx return information are confidential, aSection 1297(a) for that year. A foreign

organization. Lastly, this document conrequired by 26 U.S.C. 6103. corporation is a PFIC under the income
tains final regulations under section 1293 test if 75 percent or more of its gross in-

for calculating and reporting net capitaBackground . . ; .
gain by a QEF, and also clarifies the ap- come for its taxaple year is passive, or in-
- . . . On January 2, 1998, the Treasury andestment-type, income. Alternatively,
plication of the current income inclusion ’ . . 4
rules of section 1293 to interest in a QEIr—he IR$ published .temporary regglatlongnder the .asset test, a foreign corporation
held through a domestic pass through eﬁggardmg .the section 1295 election ani a PFI(? if 50 percent or more of the av-
tity rules applicable to a PFIC shareholdegrage fair market value of its assets during

' under sections 1291, 1293, 1295 and 129 taxable year are assets that produce or
DATES: Effective Date These regula- (redesignated as section 1298 by the Taare held for the production of passive in-
tions are effective February 7, 2000. payer Relief Act of 1997, and hereaftecome. A shareholder of a foreign corpo-

Applicability Date In general, these referred to as section 1298) (T.D. 8750ation that qualifies as a PFIC is subject to
regulations are applicable as of January 2998-8 I.R.B. 4 [63 F.R. 6]). On thatthe interest charge regime of section 1291
1998. For special dates of applicabilitysame date, the Treasury and the IRS putyith respect to certain distributions by the
see §1.1295-1(K). lished a proposed rulemakingPFIC and certain dispositions of its stock.
FOR EURTHER INFORMATION CON- (REG—115795—97, 1998-8 I.R.B. 33) irGer)eraIIy,. a shareholder of a PFIC may
TACT: Margaret A. Fung, (202) 622_the Federal Register(63 F.R. _35). The §v0|d the mterest.charge regime by mak-
3840 (not a toll free numberi text of the temporary regulations servethg a timely election under section 1295

' as the text of the proposed regulations. to treat a PFIC as a QEF, in which case
SUPPLEMENTARY INFORMATION: Sections 1291, 1293, 1295 and 129the shareholder will be taxed annually
were added by the Tax Reform Act opursuant to section 1293 on its pro rata
1986, effective for taxable years of foreigrshare of the ordinary earnings and net

The collections of information in theseCorporations beginning after December 3Xkapital gain of the PFIC. Under section
final regulations have been reviewed and986. As originally enacted, the sectiori295(a), a section 1295 election will
approved by the Office of Managemen?‘295 election was an election_made by thepply \_/vith r.espect Fo the PFIC if thg PFIC
and Budget in accordance with the papeEFIC. The Technical and Miscellaneousomplies with requirements prescribed by
work Reduction Act of 1995 (44 u.s.c . Revenue Act of 1988 (TAMRA) amendedthe Secretary for purposes of determining
3507) under control number 1545 - 15555€ection 1295, effective for taxable years dhe ordinary earnings and net capital gain
Responses to these collections of infoforeign corporations beginning after De-of the PFIC and otherwise carrying out
mation are mandatory for PFIC sharecember 31, 1986, to change the sectiahe purposes of the PFIC provisions.
holders that wish to make the sectiof295 €lection to a shareholder-by-share- Section 1295(b)(1), as enacted by
1295 election to treat the PFIC as a QEF_hoIder election. Sections 1291, 1293 an@AMRA, provides that a shareholder may

Comments on the collections of infor-1298 were also amended by TAMRA, andnake a section 1295 election with respect
mation should be sent to ti@ffice of S€ctions 1293 and 1298 were furtheto a PFIC for any taxable year of the
Management and Budgef Attn: Desk amended by the Omnibus Budget Recorshareholder (shareholder election year).
Officer for the Department of the Trea-Ciliation Act of 1993. Section 1298 alsoOnce made, the election will apply to that
sury, Office of Information and Regula-"aS amended by the Revenue Reconciligear and to all subsequent years of the
tory Affairs, Washington, DC 20503, with tion Act of 1989 and the Small Businesshareholder unless revoked by the share-

A foreign corporation is a PFIC for a

Paperwork Reduction Act
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holder with the consent of the Secretanfhowever, terminate a section 1295 elect998. As a result of the procedures and
Section 1295(b)(2) prescribes the time fation. Thus, if the foreign corporation is arequirements set forth first in the tempo-
making the election. In general, for thePFIC in any taxable year after a year imary regulations published on January 2,
section 1295 election to be applicable to @hich it is not treated as a PFIC, thd998, and now in these final regulations,
taxable year, the shareholder must malghareholder’s original election under sed\otice 88—125 is obsoleted effective Feb-
the election by the due date, as extendembn 1295 continues to apply and theuary 7, 2000.
under section 6081, for the shareholder'shareholder must take into account its pro
return for that taxable year. However, toata share of ordinary earnings and nét/€ct On Other Documents
the _extent provide_d in the regulations, agpital gain_for such year and C(_)mply Notice 88—-125 and Notice 98—-22 are
section 1295 election may b_e made for \mt_h the section 1295 annual reporting regpsoleted as of February 7, 2000.
taxable year after the prescribed due datpiirement.
if the shareholder failed to make a timely The Taxpayer Relief Act of 1997 addedSpecial Analyses
election because the shareholder reasosection 1296 to provide PFIC sharehold- ) )
ably believed that the foreign corporatiorers with an alternative method for current 't has been determined that the final reg-
was not a PFIC. income inclusion by making a mark-to-Ulations are not a significant regulatory ac-
Under temporary regulationsmarket election with respect to their PFIGION as defined in Executive Order 12866.
§1.1295-1T(d)(1) and (f)(1), the sharestock that qualifies as marketable stock! Nerefore, a regulatory assessment is not
holder, as defined in §1.1291-9(j)(3), of &he election is available to shareholder€duired. It has also been determined that
PFIC makes the section 1295 election byhose taxable years begin after Decen?ection 553(b) of the Administrative Proce-
filing a Form 8621 with the shareholder'sher 31, 1997 for stock in a foreign corpodUre Act (5 U.S.C. chapter 5) does not
Federal income tax return by the electionation whose taxable year ends with ofPPly 0 these regulations. Further, it is
due date for the shareholder election yearithin the shareholder’s taxable year€T€PY certified, pursuant to sections
and by filing a copy of that form with the The effect of a mark-to-market electionP03(@) and 605(b) of the Regulatory Flexi-
Philadelphia Service Center. In additionpn a section 1295 election will be adPility Act (5 U.S.C. chapter 6), that the col-
under temporary regulationdressed in subsequent regulations undi§ction of information contained in these
§1.1295-1T(f)(2), the shareholder mussection 1296. In addition, temporary regt€gulations will not have a significant eco-
file an annual Form 8621 with its Federaulation §1.1297—-3T(c) governing the"©Mic impact on substantial number of
income tax return to report the sharedeemed dividend election by a UnitedMall entities. The cost of collection of in-
holder's pro rata share of the ordinanStates person that is a shareholder of/@mation to small entities is insignificant
earnings and net capital gain of the QERRFIC will be finalized in a future regula-Pecause the primary reporting burden is on
Temporary regulation §1.1295-1T(f)(2)tion project. individual PFIC shareholders who make
also required that a copy of the annual Notice 98-22 (1998-17 I.R.B. 5) pro-€ section 1295 election. Therefore, the
Form 8621 be filed with the Philadelphiavides that taxpayers will be permitted t¢ollection of information will not have a
Service Center. To reduce taxpayer bugpply the rules of the temporary regulaStPstantial economic impact. Therefore, a
den, this final regulation eliminates thetions under §1.1295-1T(b)(4) (sectiof€9ulatory flexibility analysis under the
requirement for filing a copy of Form 1295 election by shareholders who file &egulatory Flexibility Act is not required.
8621 with the Philadelphia Service Centejoint return) and §1.1295-1T(f) and (g)Pursuant to section 7805(f) of the Internal
when the shareholder makes the sectiqprocedures for making a section 1295€venue Code, the notice of proposed rule-
1295 election or reports the shareholderslection and annual information requireMaking preceding these regulations was
annual pro rata share of the ordinary earments by the PFIC or intermediary) touPmitted to the Chief Counsel for Advo-
ings and net capital gain of the QEF.  taxable years beginning before January $acy of the Small Business Administration
In addition, this final regulation clari- 1998, for which the statute of limitations'®" comment on its impact on small busi-
fies the rule in temporary regulationon the assessment of tax has not expiré§SS:
§_1.1295—1T(c)(2)(ii) for income inclu- and, yvith res_pect to 8 1._1295—1T(b)(4), ibrafting Information
sion by the shareholder of a QEF underertain consistency requirements are met.
section 1293 for any taxable year that th&he rule of Notice 98-22 has been incor- The principal author of the final regula-
foreign corporation is not a PFIC undeporated into §1.1295-1(k) of this regulations is Margaret A. Fung, Office of Asso-
section 1297(a) and is not treated asteoon. Final regulation §1.1295-1(k) isciate Chief Counsel (International).
PFIC under section 1298(b)(1). This finathanged to reflect the special effectivélowever, other personnel from the IRS
regulation clarifies that in such case, thdates for 81.1295-1(b)(4), (f) and (g) aand Treasury Department participated in
shareholder is not required to include pumprovided by Notice 98—-22. Accordingly,their development.
suant to section 1293 the shareholderNotice 98—22 is obsoleted since the effec- Fookoxoxok
pro rata share of ordinary earnings and néve date provisions are contained in this ,
capital gain for such year, and the shardinal regulation. Adoption of Amendments to the
holder shall not be required to satisfy the Notice 88—125 described the requireRegulations
section 1295 annual repo_rting requir_ements a shgreholder_ must satisfy tp make Accordingly, 26 CFR parts 1 and 602
ment for_such year. Cessation ofa_forelgand maintain a se_ct|_on 1295 election 046 amended as follows:
corporation’s status as a PFIC will notfaxable years beginning before January 1,
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PART 1-INCOME TAXES lows: graph (h).
o 81.1295-0 Table of contents. 20. Revising paragraph (k).
Paragraph 1. The authority citation for rpis section contains a listing of the The revisions and additions read as fol-
part 1 is amended by adding entries in Nyye4dings for §81.1295-1 and 1.1295-3. lows:
merical order to read in part as follows: g1 1295 1 Qualified electing funds. §1.1295-1 Qualified electing funds.

Authority: 26 U.S.C. 7805 * * * Xk kK ok * ok k ok ok
Sec. 1.1291-1 also issued under 26 (d) *** (b) ***
U.S.C. 1291. *** , (3) Indirect ownership of a PFIC (3) ***
Sec. 1.1293-1 also issued under zﬁslrough other PEICs. (iv) ***
U.S.C. 1293 *** ) (4) Member of consolidated return (B) In the case of PFIC stock trans-
Sec. 1.1295-3 also issued under 2&, 5 a5 shareholder. ferred by an interest holder or beneficiary
U.S.C. 1295, * * * : TR PR
I : (5) Option holder. to a pass through entity in a transaction in
§1.1291-1T [Redesignated as (6) Ei«impt organization. Whic_h gain is not fully repognized (in-
§1.1291-1] (e) c_Iudlng pursuant to regulations under sec-
(1) Generalrule. tion 1291(f)), the pass through entity
Par. 2. Section 1.1291-1T is redesig- (2) Examples. makes the section 1295 election with re-
nated as §1.1291-1 and the section headx * * * spect to the PFIC stock transferred for the
ing is revised to read as follows: 81.1295-3 Retroactive elections. taxable year in which the transfer was
81.1291-1 Taxation of U.S. persons that* * * * made. The PFIC stock transferred will be
are shareholders of PFICs that are not ) treated as stock of a pedigreed QEF by the
pedigreed QEFs. 81.1295-1T [Redesignated as pass through entity, however, only if that
* k k * % §11295—1]

stock was treated as stock of a pedigreed
Par. 3. Section 1.1293-1T is redesig- p5r 5 Section §1.1295-1T is redesi EF with respect to the interest holder or
nated as 8§1.1293-1 and the newly desigziaq as §1.1295-1 and the newly desieneficiary at the time of the transfer, and
nated section is amended by revising th§,iaq section is amended by: e PFIC has been a QEF with respect to

section heading and the first sentence of Revising the section heading. the pass through entity for all taxable

paragraph (c)(1) to read as follows: 2. Revising paragraph (b)(3)(iv)(B).  Y€ars of the PFIC that are included wholly

§1.1293-1 Current taxation of income 5 Adding paragraph (b)(3)(v). or partly in the pass through entity’s hold-

from qualified electing funds. 4. Adding a sentence to the end of parér-‘g period of the PFIC stock during which

*okok ok k graph (b)(4). the foreign corporation was a PFIC within
(c) Application of rules of inclusion = g Revising paragraphs (c)(2)(ii)the meaning of §1.1291-9(j).

with respect to stock held by a pasg,g (i) (v) Characterization of stock distrib-

through entity— (1) In general If a do- _ Revising the third sentence inuted by a partnership In the case of
mestic pass through entity makes a SeBaragraph (c)(2)(MExample 3 PFIC stock distributed by a partnership to
tion 1295 election, as provided in para- 7 Redesignating paragraphs (d)(3) partner in a transaction in which gain is

graph (d)(2) of this section, with respectd)(4) and (d)(5) as paragraphs (d)(4)not fully recognized, the PFIC stock will

to the PFIC shares that it owns, directly Old)(5) and (d)(6), respectively. be treated as stock of a pedigreed QEF by
indirectly, the domestic pass through en- ‘g Adding a ne:W paragraph (d)(3). the partners only if that stock was treated
tity takes into account its pro rata share of g Revising paragraph (e). as stock of a pedigreed QEF with respect

the ordinary earnings and net capital gain 1g | the last sentence of paragrapW the partnership for all taxable years of
attributable to the QEF shares held by thﬁ)(l)(iii) the language “capital gain; the PFIC that are included wholly or

pass through entity. * * * and” is removed and the language “capitaﬂartly in the partnership’s holding period

* ok ok Kk gain.” is added in its place. of the PFIC stock during which the for-

Par. 4. Section 1.1295-0 is amended 11. Adding the word “and” at the end ofeign corporation was a PFIC within the

by: paragraph (f)(1)(ii). meaning of §1.1291-9(j), and the partner
1. Revising the introductory text of the' {5 Removing paragraph (f)(1)(iv). has a section 1295 election in effect with
section. 13. Adding the word “and” at the engrespect to the distributed PFIC stock for
2. Removing the entry for the heading, paragraph (f)(2)(i)(B). the partner’s taxable year in which the

of §1.1295-1T and adding an entry for 14 | the last sentence of paragr(,ipﬂistribution was made. If the partner does
the heading of §1.1295-1 in its place. (A(2)(i)(C), the language “capital gain;”Ot have a section 1295 election in effect,

3. Revising the entries fornq7is removed and the language “capitéhe stock shall be treated as stock in a sec-
81.1295-1(d)(3) through (d)(5). gain.” is added in its place. tion 1291 fund. See paragraph (k) of this

4. Adding entries for §1.1295-1(d)(6) 15 Removing paragraph (f)(2)(i)(D). section for special applicability date of
and (e)(1) and (e)(2). 16. Adding a new paragraph (f)(3). paragraph (b)(3)(v) of this section.

5. Removing the entry for the heading 17 Revising the introductory language (4) *** See paragraph (k) of this sec-
of §1.1295-3T and adding an entry fog paragraph (g)(3). tion for special applicability date of para-
the heading of §1.1295-3 in its place. 18. Adding paragraph (g)(5). graph (b)(4) of this section.

The revisions and additions read as fol- g Revising the first sentence of para- (c)***
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(2) *** election applies only to stock in that fordntermediary Statement issued by an in-

(i) Effect of PFIC status on election eign corporation and not to the stock itermediary containing the information de-
A foreign corporation will not be treatedany other corporation which the sharescribed in paragraph (g)(1) of this section
as a QEF for any taxable year of the forholder is treated as owning by virtue of itand reporting the indirect shareholder’s
eign corporation that the foreign corporaewnership of stock in the QEF. pro rata share of the ordinary earnings and
tion is not a PFIC under section 1297(a) (i) Example The following example net capital gain of the QEF as described in
and is not treated as a PFIC under sectidliustrates the rules of paragraph (d)(3)(iparagraph (g)(1)(ii)(A) of this section,
1298(b)(1). Therefore, a shareholdeof this section: may be provided to the indirect share-
shall not be required to include pursuant Example In 1988, T, a U.S. person, purchasetholder in lieu of the PFIC Annual Infor-
to section 1293 the shareholder’s pro raf§ock of FC, a foreign corporation that is a PFIC 40 Statement if the following condi-

h f ordi . d t .t%:f also owns the stock of SC, a foreign corporatio tisfied
share Or orainary earnings and net capl atis a PFIC. T makes an election under sectia ons are satistried —

gain for such year and shall not be rersgs 1o treat FC as a QEF. T's section 1295 election”™ * * *
quired to satisfy the section 1295 annuailpplies only to the stock T owns in FC, and does not (5) Effective date See paragraph (k)

reporting requirement of paragraph (f)(2ppply to the stock Tindirectly owns in SC. of this section for special applicability
of this section for such year. Cessation &f* *** date of paragraph (g) of this section.
a foreign corporation’s status as a PFIC (e) Time for making a section 1295 (h) Transition rules Taxpayers may
will not, however, terminate a sectiorelection— (1) In general Except as pro- rely on Notice 88—125 (1988-2 C.B. 535)
1295 election. Thus, if the foreign corpovided in §1.1295-3, a shareholder makingsee §601.601(d)(2) of this chapter), for
ration is a PFIC in any taxable year after Hie section 1295 election must make thgiles on making and maintaining elec-
year in which it is not treated as a PFIcglection on or before the due date, as exons for shareholder election years (as
the shareholder’s original election undefended under section 6081 (election dugefined in paragraph (j) of this section)
section 1295 continues to apply and th@ate), for filing the shareholder’s incomepeginning after December 31, 1986, and
shareholder must take into account its pr@x return for the first taxable year topefore January 1, 1998. * * *
rata share of ordinary earnings and néhich the election will apply. The section« x x x =
capital gain for such year and complyl295 election must be made in the origi- (k) Effective dates Paragraphs
with the section 1295 annual reporting rebal return for that year, or in an amendegh)(2)(iii), (b)(3), (b)(4) and (c) through
quirement. return, provided the amended return ig) of this section are applicable to taxable
(iii) Effect on election of complete terfiled on or before the election due date. years of shareholders beginning after De-
mination of a shareholder’s interest in the (2) Examples The following exam- cember 31, 1997. However, taxpayers
PFIC. Complete termination of a shareples illustrate the rules of paragraph (€)(Jhay apply the rules under paragraphs
holder’s direct and indirect interest inof this section: (b)(4), (f) and (g) of this section to a tax-
stock of a foreign corporation will not ter- Example 11n 1998, C, a domestic corporation, gyl year beginning before January 1,

. . hased stock of FC, a forei tion that i )
minate a shareholder’s section 1295 elefon oooc 0K © & foreign corporation ™a :1998, provided the statute of limitations

. ’ - PFIC. Both C and FC are calendar year taxpaye .
tion with respect to the foreign corporac wishes to make the section 1295 election for it9N the assessment of tax has not expired
tion. Therefore, if a shareholdertaxable year ended December 31, 1998. The secti&s Of April 27, 1998 and, in the case of
reacquires a direct or indirect interest i#295 election must be made on or before March 1paragraph (b)(4) of this section, the tax-
any stock of the foreign corporation, thaf-999: the due date of C's 1998 income tax return ?ayers who filed the joint return have

tock is considered to be stock for Whiclﬁrov'ded by section 6072(b). On March 14, 1999, onsistently applied the rules of that sec-
5 . ) les a request for a three-month extension of time t8 y app ]
an election under section 1295 has beefk its 1998 income tax return under sectiorlion to all taxable years following the year
made and the shareholder is subject to tlses1i(b). C's time to file its 1998 income tax returrthe election was made. Paragraph

income inclusion and reporting rules reand to make the section 1295 election is thereby efh)(3)(v) of this section is applicable as of

quired of a shareholder of a QEF. tended to June 15, 1999. , February 7, 2000, however a taxpayer

ok Ex Example 2The facts are the same a€xample mav applv the rules to a taxable vear prior
. x 1 except that on May 1, 1999, C filed its 1998 in- y app y_ ) y P

V) come tax return and failed to include the sectioO the applicable date provided the statute

Example 3 ** * If P does not make the section 1295 election. C may file an amended income ta®f limitations on the assessment of tax for
1295 election with respect to the FC stock, C Wilketurn for 1998 to make the section 1295 electioghat taxable year has not expired.
continue to be subject, in C's capacity as an indiregfovided the amended return is filed on or before the

shareholder of FC, to the income inclusion and resxtended due date of June 15, 1999. §1.1295-3T [Redesignated as
porting rules required of shareholders of QEFS i % x % %

1999 and subsequent years for that portion of the FC (f) **x §1.1295-3]

;frf:efsr'lsipt_riafid as owning indirectly through the (3) Effective date See paragraph (k) Par. 6. Section §1.1295-3T is redesig—
(d) *** of this section for special applicabilitynated as §1.1295-3 and the newly desig-
(3) Indirect ownership of a PFIC date of paragraph (f) of this section. nate.d sectlon is amended by revising the

through other PFICs— (i) In general.  (9) *** section heading and paragraphs (b)(1) and

An election under section 1295 shall (3) Annual Intermediary Statemenin  (C)(5)(i) to read as follows:
app|y on|y to the foreign Corporation forthe case of a U.S. person that is an |nd§11295—3 Retroactive elections.
which an election is made. Therefore, if &&ct shareholder of a PFIC that is owned™ * * *

shareholder makes an election under sedrough an intermediary, as defined in (0) *** , o
tion 1295 to treat a PFIC as a QEF, thataragraph (j) of this section, an Annual (1) Reasonably believed, within the
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meaning of paragraph (d) of this sectiorProtective Statemert(i) In general copy of the Protective Statement by the

that as of the election due da&s defined Except as provided in paragraph (c)(5)(iiflue date, as extended under section 6081,

in § 1.1295-1(e), the foreign corporatiorof this section, a Protective Statemenfor the return.

was not a PFIC for its taxable year thamust be attached to the shareholder’s fej+ * * *

ended during the retroactive election yeagral income tax return for the sharePar. 7. In the list below, for each section

*okok ok k holder’s first taxable year to which theindicated in the left column, remove the
(c) *** Protective Statement will apply. Thelanguage in the middle column and add

(5) Time of and manner for filing a shareholder must file its return and théhe language in the right column.

Affected Section Remove Add
1.1293-1(c)(1), last sentence §1.1295-1T(j). §1.1295-1()).
1.1293-1(c)(2)(i), first sentence §1.1295-1T(D)(2), §1.1295-1(d)(2),
1.1295-1(b)(3)(iv)(A) stock), and stock) and
1.1295-1(c)(2)(ii), first sentence 1296(a) 1297(a)
1.1295-1(c)(2)(ii), first sentence 1297(b)(1). 1298(b)(1).
1.1295-1(c)(2)(iv), last sentence §1.1293-1T(c). §1.1293-1(c).
1.1295-1(d)(1), last sentence (d)(5) (d)(6)

1.1295-1(d)(2)(i)(A), last sentence

§1.1293-1T(c)(1),

§1.1293-1(c)(1),

1.1295-1(d)(2)(ii), last sentence

§1.1293-1T(c)(1),

§1.1293-1(c)(1),

1.1295-1(d)(2)(iii), last sentence

§1.1293-1T(c)(1),

§1.1293-1(c)(1),

1.1295-1(d)(6), first sentence

§1.1291-1T(e),

§1.1291-1(e),

1.1295-1(f)(2)(iii), last sentence

QEF calculated the QEF's

PFIC calculated the PFIC’s

1.1295-1(g)(1) introductory text,
second sentence, last word

representation —

representations —

1.1295-1(g)(1)(ii)(A)

§1.1293-1T(a)(2)

§1.1293-1(a)(2)

1.1295-1(h), second sentence

§1.1295-1T

§1.1295-1

1.1295-1(i)(1)(iii), last sentence

never was made.

was never made.

1.1295-1(i)(3)(iii)

through 1297

through 1298

1.1295-3(a), first sentence §1.1295-1T(j), §1.1295-1()),
1.1295-3(a), first sentence §1.1295-1T(e) §1.1295-1(e)
1.1295-3(b)(2) and 1297 and 1298

1.1295-3(c)(3)

§1.1295-1T(d).

§1.1295-1(d).

1.1295-3(c)(4)(i)(A), third sentence

assessment of taxes

assessment of all PFIC related

1.1295-3(c)(6)(i), last sentence

see 8§81.1295-1T(c)(2)(iii).

see 81.1295-1(c)(2)(iii).

1.1295-3(d)(1), first sentence

section 1296(a)

section 1297(a)

1.1295-3(d)(1), second sentence

section 1296(a)

section 1297(a)

1.1295-3(f)(2)(i) introductory text,
second sentence

PFIC and the availability

PFIC and of the availability

1.1295-3(f)(4)(vi), first sentence

§1.1295-1T(d).

§1.1295-1(d).

1.1295-3(g)(3), first sentence

§1.1295-1T(d).

§1.1295-1(d).
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PART 602- - OMB CONTROL § 602.101 OMB Control numbers (Filed by the Office of the Federal Register on Feb-

NUMBERS UNDER THE * ok Kk Kk Kk ruary 4, 2000, 8:45 a.m., and published in the issue
of the Federal Register for February 7, 2000, 65 F.R.
PAPERWORK REDUCTION ACT (b) *** 5777)

Par. 8. The authority citation for part Robert E. Wenzel,
602 continues to read as follows: Deputy Commissioner
Authority: 26 U.S.C. 7805. of Internal Revenue.
Par. 9. In 8 602.101, paragraph (b) iﬁpproved January 14, 2000.
amended by removing the entries for
881.1295-1T and 1.1295-3T and adding Jonathan Talisman,
entries in numerical order to the table to Acting Assistant Secretary
read as follows: of the Treasury.

CFR part or section where Current OMB
identified and described control No.

* k k k%

L L2005 o 1545-1555
L 02053 . e 1545-1555

* k ok k%
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Part IV. Items of General Interest

Notice of Proposed Rulemaking hand delivered Monday through Friday How the burden of complying with the
and Notice of Public Hearing between the hours of 8 a.m. and 5 p.m. tproposed collection of information may

CC:DOM:CORP:R (REG-208280-86),be minimized, including through the ap-
Exclusions From Gross Income Courier’'s Desk, Internal Revenue Serplication of automated collection tech-

of Foreign Corporations vice, 1111 Constitution Avenue, NW.,niques or other forms of information tech-
Washington, DC. Alternatively, taxpay-nology; and
REG-208280-86 ers may submit comments electronically Estimates of capital or start-up costs

) . _via the Internet by selecting the “Taxand costs of operation, maintenance, and
AGENCY: Internal Revenue Service ,, . . S

Regs” option on the IRS Home Page, gourchase of services to provide informa-
(IRS), Treasury. o ) .

by submitting comments directly to thetion.
ACTION: Notice of proposed rulemak-IRS Internet site at http://www.irs.us- The collection of information in this
ing and notice of public hearing. treas.gov/tax_regs/regslist.ntml. Theroposed regulation is in §81.883-1,
SUMMARY: This document contains public hearing will be_h(_ald in room 2615_,1.88_3—2, 1.8_83—3, 1._883_—4, and 1.88_3—5.

. . . Internal Revenue Building, 1111 Consti-The information required in these sections

proposed rules implementing the portion

of section 883(a) and (c) of the Internafutlon Avenue, NW., Washington, DC. W|_II er_1a_b|_e a fo_relgn corporat|o_n t_o deter-
mine if it is eligible to exclude its income

Revenue Code (Code) that relate to iFOR FURTHER INFORMATION CON- . . : ;

) : . ] ) from the international operation of a ship
come derived by foreign corporationsTACT: Concerning the proposed rulesbr ships or aircraft from aross income on
from the international operation of a shifPatricia A. Bray, (202) 622-3880; con-. |, g Federal incomegtax return. The
or ships or aircraft. The proposed ruleserning submissions, the hearing, and/%forr.rna.tion required in these sectioﬁs wil
reflect changes made by the Tax Reforrto be placed on the building access list toISO enable tﬂe IRS to monitor compli-
Act of 1986 and subsequent legislativattend the hearing, Guy Traynor, (Zozznce with the provisions of the propozed

amendments. The proposed rules pr&22-7180 (not toll-free numbers). regulations with respect to the stock own-

vide, in general, that a foreign corporation, ., -\ieNTARY INFORMATION:  ership requirements of §1.883-1(c)(2),

organized in a qual_ified fofeign country and to make a preliminary determination
and engaged in the international operatiopaperwork Reduction Act of whether the foreign corporation is eli-

of ships or aircraft shall exclude qualified ible to clai h i di
income from gross income for purposes The collection of information con- 9/P'€ to claim such an exemption and 1s
accurately reporting income as required

of United States Federal income taxatiorfained in this notice of proposed rulemak q p—
provided that the corporation can satisfind has been submitted to the Office of"C€" section . .
The collection of information and re-

certain ownership and related documentd4anagement and Budget for review in ac-

tion requirements. The proposed rules eordance with the Paperwork ReductiofPONS€s to these collections of informa-

plain when a foreign country is a qualifiedAct of 1995 (44 U.S.C. 3507(d)). Com-{lon are mandatory. The likely respon-
dents are foreign corporations engaged in

foreign country and what income is coninents on the collection of information A . : ;
sidered to be qualified income. The proshould be sent to th@ffice of Manage- the international operation of a ship or
posed rules specify how a foreign corpoment and Budget Attn: Desk Officer for sh|ps_ or aircraft that wish to cla|m_ an ex-
ration may satisfy the ownership andhe Department of the Treasury, Office ofmption from U.S. tax under section 883,
and certain of their shareholders owning

related documentation requirements. IWformation and Regulatory Affairs, direct i direct ority of th
addition, the proposed rules describe th&/ashington, DC 20503, with copies toldirectly or indirectly) a majority of the

information that the foreign corporationthe IRS, Attn: IRS Reports Clearance Ofyallzuet_of tch?htarles of SllJCh cotr_po/rationj.
must include on its United States incomécer, OP:FS:FP, Washington, DC 20224k s_|ma§ do alannua repotr_ 'ngs_ri%(g i
tax return in order to claim an exemptionComments on the collection of informa-<€€PING burden on corporations,

This document provides notice of a publidion should be received by April 10, 20002?:”5' _ 4 | burd
hearing on these proposed rules. Comments are specifically requested con-"€ €stimated annual burden per respon-
cerning: dent varies from 30 minutes to eight
DA_TES: Written comments must be re- Whether the proposed collection of inhours, d_epending on the _circumsta_nces of
ceived by May 8, 2000. Requests @ rmation is necessary for the proper pelI_he foreign corporation, with an estimated

speak and outlines of topics to be disformance of the functions of the InternafVerage of one hour.
cussed at the public hearing scheduled f‘?fevenue Service, including whether the Estimated number of respondents:

Thursday, April 27, 2000, at 10 a.m. mUSt¢rmation will have practical utility; 1400
be received by Wednesday, April 5, 2000. The accuracy of the estimated burden Estimated annual frequency of re-

ADDRESSES: Send submissions toassociated with the proposed collection gfPonsesonce. _
CC:DOM:CORP:R (REG-208280-86),information (see below); Estimated total annual reporting bur-
room 5226, Internal Revenue Service, How the quality, utility and clarity of den on shareholder22,500 hours.

POB 7604, Ben Franklin Station, Washthe information to be collected may be enlhe estimated annual burden per respon-

ington, DC 20044. Submissions may b&anced; dent varies from 15 minutes to eight
hours, depending on the circumstances of
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the shareholder or intermediary, with artry with which the United States mightthe statutory changes.
estimated average of 90 minutes. desire a reciprocal exemption used ves-
Estimated number of respondentssels or aircraft documented or registereBxplanation of Provisions
15,000. under another flag, the unilateral U.Sggneral Rule
Estimated annual frequency of re-concession provided under prior law left
sponsesOnce. the country of residence little incentive to  Section 1.883-1(a) provides the gen-
An agency may not conduct or sponsogxempt U.S. shippers. Congress was Cogral rule. A foreign corporation engaged
and a person is not required to respond teerned that U.S.-based transportatioj the international operation of a ship or
a collection of information unless the colcompanies were at a competitive disadircraft shall exclude from its gross in-
lection of information displays a validvantage because U.S. companies reome for U.S. Federal income tax pur-
control number assigned by the Office ofmained potentially subject to tax by thgyoses any income it derives from the in-
Management and Budget. countries in which their foreign competi-ternational operation of ships or aircraft if
Books or records relating to a collectors were organized and resident. such income is qualified income under
tion of information must be retained as Congress amended the reciprocal exaragraph (b) and if the corporation is a
long as their contents may become mategmption provisions of section 883 to recqualified foreign corporation under para-
ial in the administration of any internaltify this situation. Tax Reform Act of graph (c).
revenue law. Generally, tax returns and9ge, section 1212, Public Law 99-514, Section 1.883-1(b) provides that quali-
tax return information are confidential, ag(1986-3 C.B. 1) (the 1986 Act)), asfied income is income that is properly in-
required by 26 U.S.C. 6103. amended by the Technical and Miscellaeludible in an income category described
neous Revenue Act of 1988 (TAMRA),in paragraph (h)(2) of this section and that
Public Law 100-647 (1988-3 C.B. 1), ands the subject of an equivalent exemption
Section 883 provides an exemptiorpy the Omnibus Budget Reconciliation Acgranted by the foreign country in which
from gross income for earnings of a forOf 1989, Public Law 101-239 (1990-1the foreign corporation se_eking ql_JaIified
eign corporation derived from the internaC-B- 210), (the 1986 Act, as amended). foreign corporation status is organized.

tional operation of a ship or ships or airiS NOW irrelevant under section 883 where Section 1.883-1(c)(1) describes the
craft (hereinafter ships or aircraft) if an2 Ship is documented or an aircraft is regigreneral requirements that a foreign corpo-
equivalent exemption from tax is grantedered- Instead, section 883 provides thatration must satisfy to be considered a
by the applicable foreign country to Cor-for@gn COFpOI’atI(_)n may _qyf_i“fy for _thequalified foreign corporation. A qualified
porations organized in the United Stategciprocal exemption only if it is organizedforeign corporation is a corporation, as
Section 883 has generally been referred {B @ foreign country that grants corporagefined in §§301.7701-2(b) and
as the reciprocal exemption provisiontions organized in the United States aB01.7701-3, that is engaged in the inter-
Before 1986, section 883 eliminated U.sduivalent exemption with respect to innational operation of ships or aircraft and
tax on earnings from the operation ofOme derived from the international operathat is organized in a qualified foreign
ships or aircraft derived by foreign per_tlon of ships or aircraft. In addition, morecountry. A qualified foreign corporation
sons, including U.S.-controlled foreignthan 50 percent of the value of the stock qfust also satisfy one of the three stock
corporations, based on whether the couff?€ foreign corporation must be owned bywnership tests described in paragraph
try of documentation of the ship or reg/ndividuals who are residents of a foreigric)(2) of this section as well as the sub-
istry of the aircraft provided an exemptiorfoUntry that grants corporations organizegtantiation and reporting requirements de-
to U.S. persons. Section 883 did not rdD the United States an equivalent exemgscribed in paragraph (c)(3) of this section.
quire a foreign transportation company t§on- The 50 percent ownership require- paragraph (c)(2) describes the three
be organized or resident in the country dinent generally does not apply if the corpOsigck ownership tests. Generally, a for-
registration or documentation. Manyation is either a qualifying controlledgign corporation must be able to demon-
countries offered various incentives, inforeéign corporation (CFC) or if its stock iSgtrate and document that more than fifty
cluding no taxation, to non-resident shipPrimarily and regularly traded on an estabsg cent of the value of its stock is owned
ping companies that registered ships ifished securities market in a qualified fory,, qalified shareholders, as determined
that jurisdiction (referred to as flagging-8ign country or the United States. under §1.883-4 (qualified shareholder
out or documenting ships under flags of Since 1986, the United States and momstock ownership test). However, a for-
convenience). Thus, foreign corporationghan 30 foreign countries have enteredign corporation will not be required to
that documented their ships in such flag dfto reciprocal exemption agreements indemonstrate that it satisfies the qualified
convenience countries could claim a recieorporating the statutory amendments afhareholder stock ownership test if it can
procal exemption from U.S. income tax. section 883. In addition, more than 6@emonstrate either that its stock is primar-

Congress concluded in 1986 that theountries now provide an equivalent exily and regularly traded on an established
reciprocal exemption provisions were noemption through domestic law or an insecurities market in a qualified foreign
meeting their original goal of reservingcome tax convention. The current regulacountry or in the United States, as deter-
the right to tax transportation income tdions under 81.883-1, however, have nohined under §1.883-2 (publicly-traded
the country of residence of the taxpayebeen amended to reflect the statutortest), or that it is a qualifying controlled
(and therefore to eliminate double taxaehanges enacted since 1986. This doctereign corporation as determined under
tion). In cases where residents of a coumaent proposes updated rules reflectin§1.883-3 (CFC test).
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To satisfy the substantiation and reportef income but not with respect to otheincome from international transport activity

ing requirements described in paragrapbtategories of income. that is treated as 50 percent U.S. source in-
(c)(3) of this section, a foreign corporapperation of Ships or Aircraft come under section 863(c)(2). This is the
tion must include the information set out same type of income on which the gross

in that paragraph in its Form 1120F, “U.S, Section 1.883-1(e) explains what if,aqiq tax of section 887 generally would be
Income Tax Return of a Foreign Corporam‘?anS to.be engaged in the operation %posed. See, S. Rep. No. 100-445, 100th
tion,” in such form and manner as theiPS Or aircraft for purposes of these prong o > Sess. 241-242 (1988). However,
Form 1120F and its accompanying inPO_S_ed rules and provides examples of e reciprocal exemption may not necessar-
structions prescribe. The information tJ'_V't'eS that. are not _treated as the Ope”ﬁy be available to all types of persons earn-
be submitted with the return includes in{'®" of ships or aircratt. .Under ,theing that type of income.

formation set out in §§1.883—2(f),general rule, only a corporation tha.lt IS an T, carry out Congress’s intent,
1.883-3(d) and 1.883—4(e), as applicabl@,wn_er' lessor, or lessee of an entire Sh§’1.883—1(f)(1) defines the termterna-
relating to information demonstrating tha ' a|_rcraft used to carry cargo or persong, operationto mean the operation of
the foreign corporation satisfies one of th or hlrg can be.conS|d('ared engaged in tl‘Eefﬁips or aircraft on voyages or flights that
three stock ownership tests. Sectioﬂpera’[Ion of sh|p§ or alrcra_lft. . begin or end in the United States and cor-
1.883-5(c) provides a transition rule that 1_'he _termoperanon of shlps or alrcrgft respondingly end or begin in a foreign
will require such information to be in-WhICh includes the operation of a singl ountry, determined on a passenger-by-

cluded in a statement attached to the ré-h'p or aircraft, means: the carrying o assenger or cargo-by-cargo basis, as dis-

turn until the Form 1120F and its instrucS2r90 OF PasSSENgers for hire; the time dussed below. The term specifically ex-

tions are amended to conform to finaY?yigeifr:a:er Oft: Sh'ri (;rrntherwe(; Ifei?s udes a “cruise to nowhere” that begins
regulations under this section. .?1 taklle ?ec ?at,'oanSS' aonsdethi bZereoatechg N aU.S. port, travels out into open waters
Paragraph (c)(3)(ii) provides that if the't f of ghllj Ir h ' arv | £ an airer r&eyond the territorial limits of the United
Commissioner requests in writing that th%eS ?hoasz tgr:)ns aere c)j/efei::g ?n Etjlhearec aa_tates, and then returns to the U.S. port of
foreign corporation substantiate represen.—ons The term also includes active gar(_)rigin without touching a foreign port
tations made under paragraph (c)(3)(i) otf S . . P during the voyage. The fact that a ship

: . ticipation by a corporation that is other- . o
this section, or under §1.883-2(f), - . . .~ travels beyond United States territorial

‘wise engaged in the operation of ships

1.882-3(d) or 1.883—4(e), the foreign cor-. ; . PS Qimits does not, in itself, constitute inter-
. . . aircraft in a pool, partnership, strategic al- _.. . : . .
poration must provide the supporting doc- national operation of ships or aircraft if

. L s liance, joint operating agreement or cod . . .
umentation or substantiation within 6Osharin arranaement. or other ioint vert ere is no stop in a foreign country, as
days following the written request. If the ure thgt is itsglf en a’ ed in thejo eratio(rJI]etermined under paragraph (f)(2). The
foreign corporation does not provide alffshi s or aircraft gag P same rules apply for aircraft.

of the information requested within the 6 Par?a raph (e)(é) rovides as examples Paragraph (f)(2) provides rules for de-
day period but demonstrates that the fail—h grap P P ete

o . . rmining the beginning and ending
t activities of the following will not be .
ure was due to reasonable cause and not . . : . points of a voyage for purposes of the de-
consideredcbperation of ships or aircraft

finition of the terminternational opera-

willful neglect, the Commissioner ma . :
9 Ya non-vessel operating common carriet . .
tion. Except in the case of a round trip

gran.t the fore|gq corporation a 30-day eX('an NVOCC); a space or slot charterer; a . . .
tension to provide the supporting docu- cruise, the carriage of a passenger will be

. L ship management company; a compa . )
mentation or substantiation. Whether b 1agem p Y. , P Weated as ending at the passenger’s final
failure to obtain the documentation or. at obtains ships crews; a ship's agent; Jestination even if, en route to the passen

bstantiation in a timel q ship or aircraft broker; a freight for-~"" final dest t" top i % t
tsu stantia |§In ina |meg rlr:abnn%r \;vas ,uﬁlgzarder; a travel agent; a tour operator;éerss '|nta es(;pat ion, gi?p is nfwa Ig ata
bo ;ﬁasgna e cause sfta e _de e_rmmI e container leasing company; a passive _.tm ermedia eﬂ?omb or refueling,
tﬁ/ fet omr&w|§S|onerta er considering all /i a shipping or aircraft businessr;nam_denda?;e, or other Lc;smess trez;\]sons,

e facts and circumstances. r a concessionaire. The proposed rulovided the passenger does not change

Paragraph (c)(4) contains a rule that al-

¢ . . “also provides the definitions of a numbe?"r_Craft or s_,h|ps at the U.S. intermediate
lows the Commissioner to retain the rlghE’f relevant terms point. Similarly, carriage of a passenger

to cure any defects in the documentation ] ) ) will be treated as beginning at the passen-
where the Commissioner is satisfied thdfiternational Operation of Ships or ger’s point of origin even if en route to the

the foreign corporation would otherwise/ircraft passenger’s final destination, a stop is
be a qualified foreign corporation. Section 1.883-1(f) distinguishes internamade at a U.S. intermediate point pro-

Paragraph (d) defines qualified for- tional from domestic operation of ships owvided the passenger does not change air-
eign countryas a foreign country thataircraft. In TAMRA, Congress directedcraft or ships at the U.S. intermediate
grants an equivalent exemption to corpathat transportation income derived solelypoint. Carriage of a passenger will be
rations organized in the United States foirom sources within the United Statedreated as beginning or ending at a U.S.
the relevant category of qualified incomeaunder section 863(c)(1) should not béntermediate point if the passenger
earned by the foreign corporation seekingranted exemption from U.S. income taxachanges aircraft or ships at that location.
qualified foreign corporation status. Ation under section 883. Congress also speBee, H.R. Rep No. 432, ¥8Cong., 2d
foreign country may be a qualified for-ified, however, that the reciprocal exempSess. 1340 (1984); H.R. Rep. No. 861,
eign country with respect to one categortion generally should be available for98h Cong., 2d Sess. 934 (1984).
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The carriage of a passenger on a rourtbe international carriage of passengers orde rules for determining when a closely
trip cruise that begins in the United Statesargo for hire during the shorter of the perelated activity is incidental to the busi-
and stops at one or more foreign ports faiod of the charter or the taxable yeamess of the international operation of
day excursions, maintenance or otheParagraph (f)(2)(iii) adopts the guidancehips or aircraft. Paragraph (g)(1) pro-
business reasons, and returns to the samesection 5.02 of Rev. Proc. 91-1%ides examples of activities that will be
or another U.S. port will be treated as thél991-1 C.B. 473), for determining theconsidered incidental to the international
international operation of a ship. Puramount of income from the bareboat chamwperation of ships or aircraft. For exam-
suant to paragraph (f)(2)(i)(A) such aer of a ship or the dry lease of an aircraftle, where a ship operator contracts for
round trip cruise may also include one othat is treated as derived from the internahe international carriage of cargo or pas-
more intermediate stops at a U.S. port dional operation of the ship or aircraft.sengers on a second operator’s ship, the
ports for similar purposes. The rule provides that a foreign corporaactivity may be incidental to the interna-

Carriage of cargo will be treated adion must use a reasonable method for déenal operation of a ship by the first oper-
ending at the final destination of the cargéermining the proportion of the charter in-ator. Other examples are: the temporary
even if, en route to that final destination, §0me that is attributable to suchnvestment of working capital funds; the
stop is made at a U.S. intermediate poinfiternational operation. sale of tickets for international travel by a
provided that the cargo is transported to One reasonable method, described iship operator for another ship operator, or
its ultimate destination on the same shif1.883-1(f)(2)(iii)(A), is based on theby an air carrier for another air carrier; the
or aircraft, or provided the same taxpaye?roportion of the days in the term of theental by the operator of a ship or aircraft
transports the cargo to and from the U.Sharter or the taxable year, whichever isf containers and related equipment used
intermediate point and the cargo does n&horter, that the ship or aircraft is used im connection with the international oper-
pass through customs at the U.S. interméternational operation by the lowest tiemtion of its ship or aircraft; and bareboat
diate point. Similarly, carriage of cargol€Ssee-operator in its chain of lessees. Foharter of ships or aircraft normally oper-
will be treated as beginning at the cargois purpose, the number of days duringted on international voyages or flights
point of origin even if, en route to its finalWhich the ship or aircraft is not generatingut currently not needed by the operator,
destination, a stop is made at a U.S. inteftansportation income, within the meanand that are used for international voy-
mediate point, provided that the cargo i§9 of section 863(c)(2) (for example,ages or flights by the lessee/charterer.

transported to its ultimate destination off@ys during which the ship or aircraft is |t oy operator enters into a contract that
the same ship or aircraft or provided botRUt of service while being repaired ofgq ires a concessionaire to provide ser-
that the same taxpayer transports th@aintained) should not be included in thg;.eq onhoard during the international op-

cargo on both legs of the trip and that thBUmerator of the ratio. Another reasong aion of the operator's ship or aircraft

cargo does not pass through customs @pP/e method described in paragraph,q it the operator receives income from

the U.S. intermediate point. Repackagd)(2)(iil)(B) is based on the proportion of 5,y services, then the income of the op-
ing, recontainerization, or any other activine 9ross income of the lowest tier lesseggqqr is appropriately treated as inciden-
ity involving the unloading of the cargo atoperator of the ship or aircraft deriveqy 1, the operation of the ship or aircraft

the U.S. intermediate point will notfrom the international operation of theby the operator.

change these results. See, H.R. Rep NP or aircraft during the taxable year. .
432, 98" Cong., 2d Sess. 1340 (1984)An allocation based on the net income of Paragraph (g)(2) provides examples of

H.R. Rep. No. 861, 98Cong.. 2d Sess. Such lessee-operator will not be consic@ctivities that are not considered inciden-
934 (1984), reprinted in 1984—3 C.B €red reasonable for this purpose due to i@l to the international operation of ships

Vol.2., 1, 188. administrative difficulties involved in de- O aircraft. These examples include: the
Whether income is from internationalt.ermining and verifying the proper alloca:>ale of or arranging for tran travel, bL!s
-Ihel A tion of the operator’s expenses. transfers, land tour packages, or port city
operation is generally to be determined on™ " _ _ hotel accommodations within the United
a passenger-by-passenger and item ¢tivities Incidental to International States or a foreign country; and the sale of
cargo-by-item of cargo basis. In the cas@perations airline tickets by a cruise ship operator or

of income from the bareboat charter of a some corporations engaged in the omruise tickets by an air carrier. Further
ship or the dry lease of an aircrafteration of ships or aircraft earn incomesxamples include the sale or rental of U.S.
whether the charter income is derivegrom activities that are so closely relatedeal property; treasury activities involving
from international operation is deteryg the primary activity of operation ofthe investment of excess funds or funds
mined by reference to the use of the shighips or aircraft that it is appropriate taawaiting repatriation generated by the op-
or aircraft by the lowest-tier lessee-operaaxclude income from these activities fromeration of ships or aircraft; rental of con-
tor in the chain of lessees. taxation under section 883 of the Codeainers for a domestic leg of transporta-
A person that is the lessor of a shifBy contrast, in cases where the operatortson in connection with international
under a bareboat charter or of an aircra#ctivities are not so closely related to thearriage of cargo; mere passive invest-
under a dry lease will be treated as emprimary activity of operation of ships orment in an enterprise engaged in the inter-
gaged in the international operation oéircraft, it is not appropriate to excludenational operation of ships or aircraft; ser-
such ship or aircraft to the extent that théhe income from such activities from taxvices performed by the operator for
lowest-tier lessee-operator in the chain adtion. parties other than passengers, consignors
ownership uses such ship or aircraft for The purpose of 81.883-1(g) is to proer consignees; or the carriage of passen-
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gers or cargo on ships or aircraft on dosther moveable property used by that oprot merely a reduction to a non-zero rate
mestic legs, not treated as internationarator in international operation. of tax levied against corporations orga-
operation, either by the foreign operator If an equivalent exemption is notnized in the United States engaged in the
or by a U.S. member of a joint operatingyranted by the foreign country for a cateinternational operation of ships or air-
agreement, such as a code sharingpry of income, income in that categorycraft, except in the case of a reduction to a
arrangement, pooling or alliance. cannot be exempted from U.S. tax regardero rate for an unlimited period of time.
less of whether the foreign country grant&\n exemption granted by a foreign coun-
an equivalent exemption for other catetry’s law that reduces the rate of tax to a
) gories of income. Furthermore, an equivzero rate for only a limited period of time,

Section 1.883-1(h)(1) addresses thgent exemption may be available for insuch as in the case of a tax holiday, would
conditions under which a foreign couny,me derived from the internationakhot be considered a complete exemption
try's exemption of certain categories 0f,peration of ships even though incoméor purposes of this rule.
income from income tax may constitut&yerived from the international operation Similarly, many foreign countries im-
an “equivalent exemption” within the ot aircraft may not be exempt, and vicgose tax only on the income of ships or
meaning of section 883 of the Code. Agrgq. aircraft derived from transporting cargoes
foreign country will be considered t0  gection 1.883-1(h)(3) contains a spento, but not out of, the country or vice
grant an equivalent exemption if: the for¢a| ryje regarding income tax convenversa. Such a foreign country will not be
eign country generally imposes no tax Ofjgns. |f a foreign corporation is orga-treated as granting an equivalent exemp-
income, including income from the inter-i; 4 in a foreign country that provides ation on the non-taxed income. For exam-
national operation of ships or aircraft; theyqivalent exemption only through an inple, a foreign country that imposes tax
foreign country specifically provides acome tax convention with the Unitedonly on the transportation of cargo carried
domestic law exemption from & tax on iNgyates, the foreign corporation may clainout of the country (outbound freight) will
come from the international operation ohenefits under section 894 and the incomeot be treated as granting an equivalent
ships or aircraft either by statute, decregyy convention, but not under section 883:xemption for income from the transport-
or otherwise; or the foreign country pro-gee H R. Rep. No. 841, ©Tong., 2d ing of cargo into that country (inbound
vides for a reciprocal exemption bygess | (1986); Staff of joint Comm. orfreight). Thus, if a corporation organized
means of an exchange of diplomatic notef,yation, 108 Cong., # Sess., General in such a country derives U.S. source in-
or other agreement with the United Stategypjanation of the Tax Reform Act ofcome from voyages that end in the United
In addition, solely with respect to deter-ggg 931 (1987). If, however, the for-States, it cannot claim an exemption on
mining whether a shareholder is a resideRign corporation is organized in a countrghe basis of an equivalent exemption
of a qualified foreign country in 81.883-4y5¢ offers an equivalent exemption undegranted by the foreign country for in-
(for purposes of the qualified shareholdeg, jhcome tax convention and also bpound freight income. With respect to the
stock ownership test), the foreign country,me other means, such as by a diplearriage of cargo, the foreign country
may provide a reciprocal exemption Withnatic note, the foreign corporation maymust provide an exemption from tax for
respect to income from the interationaly,ose annually whether it will claim anincome from transporting cargo both in-
operation of ships or aircraft by means ofyemption under section 894 and the irbound and outbound before it will be con-
an income tax convention with the United,; e tax convention or under section 888idered to grant an equivalent exemption.
States. Paragraph (h)(3) of this sectiogy means of the diplomatic note. Such an An equivalent exemption also does not
discusses under what circumstances an igiection must be made with respect to afirise where a foreign country only ex-
come tax convention will be considered t¢,come of the foreign corporation fromempts tax on specific types of cargo. Un-
provide an equivalent exemption. the international operation of ships or airtess a country exempts income from

Whether a foreign country provides anaf and cannot be made separately withansporting all types of cargo, it will not
equivalent exemption is determined Sepaggpect to each category of such incomee considered to grant an equivalent ex-
rately with respect to each of the follow+¢ 5 foreign corporation elects to be covemption for purposes of this section.
ing categories of income— ered under section 883 rather than under A foreign country that has a territorial

(A) Income from the carriage of cargoe income tax convention, the foreigrtax system will be considered to grant an
and passengers; _ corporation must satisfy the requirementsquivalent exemption only if the tax sys-

(B) Time or voyage (full) charter in- ot this proposed rule, including demontem treats income from the international
come, , strating that it satisfies the stock ownereperation of ships or aircraft as 100 per-

(C) Bareboat charter income; ship test of paragraph (c)(2) of this seceent foreign source, and thereby not sub-

(D) Incidental bareboat charter incomey;q ject to tax, even if the income is derived

(E) Incidental container-related in- gection 1.883-1(h)(4) describes certaifrom a voyage or flight that begins or
come, _ o foreign residence-based taxation systenends in that foreign country.

(F) Any other income that is incidentaly, ot may not satisfy the equivalent ex- Pursuant to authority provided in sec-
to the business of operating ships or ailgmption requirements of this section. Fation 883(a)(5) of the Code, these rules
craft; or example, the exemption granted by a foiprovide that if a foreign country generally

(G) Gains of the operator from the sal€ajgn country’s law or income tax convengrants an equivalent exemption to corpo-

exchange or other disposition of a shipjon myst be a complete exemption andations organized in the United States, but
aircraft, container or related equipment or
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also imposes a residence-based tax amernal law. proposed rule does not require the foreign
certain corporations organized in the Section 1.883-1(j) confirms the rule ofsecurities exchange to be the principal ex-
United States, the foreign country mayection 265(a)(1). If a qualified foreignchange in a country. In addition, the pro-
nevertheless be considered to grant arorporation derives income from a nonposed rule follows §1.884-5(d)(3) in
equivalent exemption and to be a qualiexempt activity as well as qualified in-defining the ternprimarily traded except
fied foreign country if the residence-come, and both are effectively connectethat in the proposed rule the corporation’s
based tax is imposed only on a corporawith the conduct of a U.S. trade or busistock may be traded in any qualified for-
tion organized in the United States that iness, the foreign corporation may nogign country or the United States and is
treated as a resident of the other countdeduct from any income derived from thenot limited to trading only in the country
because its place of management or conen-exempt activity any amount otherwhere the corporation is organized or the
trol, or other comparable standard, is imvise allowable as a deduction from qualinited States.

that foreign country. See, H.R. Rep. Ndfied income that is excluded from gross Similarly, the proposed rule follows
247, 10% Cong., $' Sess. 1415 (1989).income and exempt under this propose8il.884-5(d)(4)(i) in defining the general

If instead the residence-based tax is inrule. rule for the termregularly traded Sec-
posed on a corporation organized in thg;qqi Ownership Tests tion 1.883-2(d) provides that stock of a
United States that is not managed and foreign corporation is regularly traded if

controlled in that foreign country, the for- _AS Provided in 81.883-1(c)(2), a for-gne or more classes of stock of the corpo-
eign country would not be treated as §/9N corporation must satisfy one of threg,ii that, in the aggregate, represent 80
qualified foreign country and would notStock ownership tests to be considered Qucent or more of the total combined vot-
grant an equivalent exemption for purdualified foreign corporation. It musting nower of all classes of stock of such
poses of this section. demonstrate that more than fifty percentnoration entitled to vote and 80 per-
Finally, a foreign country must provide®f the value of its stock is owned by qualzent or more of the total value of all
an exemption from tax for all income in dfied shareholders, as determined undgljzsses of stock of such corporation are
category of income, as defined in paras1-883—4 (qualified shareholder test) Ofisieq on an established securities market
graph (h)(2) of this section. For examplethat its stock is primarily and regularlyo, markets during the taxable year; and,
a country that exempts income from thaded on an established securities markgh respect to each class relied on to
bareboat charter of passenger aircraft b{ff & aualified foreign country or in the aet the 80 percent requirement, trades in
not the bareboat charter of cargo aircraffNit€d States, as determined undefych sych class are effected, other than in
does not provide an equivalent exemptiog1-883—2 (publicly-traded test), or that iye minimis quantities, on such market or
for income from bareboat charter of ajriS @ controlled foreign corporation as deparkets on at least 60 days during the tax-
craft. termined under 81.883-3 (CFC test)pia vear (or 1/6 of the number of days in
Pursuant to section 872(b)(7), the proSeParate reporting and documentation re ghort taxable year). In addition, the ag-
posed rule explains in §1.883-1(j) that Quirements apply to each test. A foreigiy eqate number of shares in each such
possession of the United States is consigorPoration that satisfies the publicly-j5ss that are traded on such market or
ered to be a foreign country for purpose@ded test or the CFC test and its relevagia yets during the taxable year must be at
of this proposed rule. Thus, a possessidfPOrting and documentation requiréreast 10 percent of the average number of
on a mirror system is a qualified foreigrfMents does not have to comply with thepares outstanding in that class during the

country and is considered to grant aR€POrting and documentation requireayape year (or, in the case of a short tax-
ments of the qualified shareholder test.

equivalent exemption to corporations or= able year, a percentage that equals at least
ganized in the United States. The terrthe Publicly-Traded Stock Ownership 10 percent of the average number of
mirror systenrefers to the general applic-Test shares outstanding in that class during the

ability of the Code in the possession with Tha pranch profits tax rules undepshort taxable year multiplied by the num-
the name of the possession substituted f@ﬁ..884—5(d) provide the framework forer of days in the short taxable year, di-
United Statesn the Code where appropri-i,o publicly traded test due to the stronﬁided by 365).

ate. Therefore, a qualified foreign corpog;milarities between the statutory lan- In addition, if a class of stock of the
ration that is organized in a possession Ylage in sections 883(c) and 884(d)(4)(BfPreign corporation is traded on an estab-
a mirror system, and that operates a trangs 4 the fact that both statutes were firdished securities market in the United
portation business between the possessigfscted as part of the Tax Reform Act optates, and it is regularly quoted by bro-
and the United States, could exclude it$ggg  section 1.883-2(a) provides that kers or dealers making a market in the
income from the international Operatiorl:orporation is a publicly-traded Corpora_stock, it can also be treated as meeting the
of ships or aircraft from its gross income;q, it its stock is primarily and regularly trading requirements, provided that the
for purposes of U.S. Federal income tax,4ed on one or more established secufilosely-held exception, described below,
and such income could be exempt froffog markets in any qualified foreigndoes not apply. A broker or dealer makes
U.S. income tax. In cases where a POSS&S5untry or in the United States. The pro@ market in a stock only if the broker or
sion is not on a mirror system, the POSS€¥nsed rule generally  follows dealer holds himself out to buy or sell the
sion may nevertheless be a qualified f0r§1.884—5(d)(2) of the branch profits taxstock at the quoted price.

eign country if, for example, it prOVideSreguIations in defining the termstab- A closely-held class of stock, as set out
for an equivalent exemption through it§ished securities markeexcept that the in 81.883- 2(d)(3)(i), cannot be treated as
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meeting the trading requirements of theorporation in the relevant chain of ownforeign corporation must maintain and

publicly-traded stock ownership testership issues stock in bearer form. provide to the Commissioner upon request

See, §1.884-5(d)(4)(iii)(A). Section Thus, a foreign corporation with a clas# list of its shareholders of record and any

1.883-2(d)(3)(i) provides that a class opf stock that is closely-held may nevertheother relevant information.

stock is closely held if at any time duringess count that class as regularly traded pro- Section 1.883-2(f) describes the infor-

the taxable year, one or more 5 perceided that the foreign corporation is able ténation that the foreign corporation must

shareholders own, in the aggregate, S&stablish that more than 50 percent of tHaclude in its Form 1120F in order to rely

percent or more of the value of the outyglue of the entire class of stock is owne@n the publicly-traded stock ownership

standing shares of the class of stock at air example, through a partnership, trust dest to satisfy the stock ownership test of

time during the ta_xable year. Afive pertolding company) by persons who would1.883-1(c)(2).

cent Shar_ehOIder IS any person who OWnitRemselves be quallfled shareholders. Tr@ontro”ed Foreign Corporation Stock

at least five percent of the value of thranch profits tax regulations do not treat @wnership Test

outstanding shares of the class of stock|osely-held class of stock as regularly . :

taking into account stock owned by retraded if 50 percent or more of the value of Sccuon 1.883-3 provides rules that a

lated persons. See §1.883— 2(d)(3)(iiithe closely-held block is owned by one oforc'dn corporation must follow if the for-

See also §1.884-5(d)(4)(ii)(B). more 5 percent shareholders who are n§id" coPoration relies on this section to
) . o . . satisfy the stock ownership test of

For this purpose, persons will bequallfylng Shareh0|ders, as def{ned | 1 883—1(C)(2) A controlled foreign cor-
treated as related if they are related withiﬁl-884—5_?(1331(1)f and those reg.ulanonls dkpo.ration (CFC)I satisfies the stock owner-
the meaning of section 267(b). In deterdOt permit the foreign corporation to loo ship test of §1.883-1(c)(2) if it is orga-

mining whether two or more corporationeyond the 5 percent shareholders to the = = qualified foreign country,

are members of the same controlled groupvners. The IRS is considering whether 19 . . < the income inclusion test of para-
under section 267(b)(3), a person is cofnake  conforming changes to

raph (b) of this section, and satisfies the
sidered to own stock owned directly byB1.884-5(d)(4)(iii). graph (b)

) / ) o documentation and reporting require-
such person, stock owned with the appli- Paragraph (d)(4) is similar toants of paragraphs (c) and (d) of this
cation of section 1563(e)(1), and stoclg1.884-5(d)(4)(iv) and provides thatsection, respectively (the CFC test). For
owned with the application of sectiontrades between related persons descringrpoSes of these proposed rules, a CFC
267(c). Further, in determining whether an section 267(b), as modified by at fails the income inclusion test may
corporation is related to a partnershig1.883—2(d)(3)(iii), and trades conducte nly satisfy the stock ownership test of
under section 267(b)(10), a person is conA order to meet the regularly traded rég1 883-1(c)(2) if the CFC demonstrates
sidered to own the partnership interesjuirements are disregarded. A class Gf 4t it meets either the publicly traded test
owned directly by such person and thetock shall not be treated as meeting thg §1.883-2 or the qualified shareholder
partnership interest owned with the applitrading requirements if there is a patterg,g; of §1.883-4.

cation of section 267(e)(3). of trades conducted to meet such require- To satisfy the income inclusion test of

The closely-held test in this proposedn€Nts- For example, trades between two, o oranh’ (b), the foreign corporation
rule differs in one significant respect fromP€rsons that occur several times during, st he 4 CFC as defined in section
the rule in the branch profits tax regulal® taxable year may be treated as ajy7(q) i such section were applied with-
tions. The proposed rule allows the ford/f@ngement or a pattern of trades CoRyt regard to section 318(a)(4). In addi-
eign corporation to look through the fiveducted to meet the trading requirementg,, - more than 50 percent of the CFC’s
percent shareholders of the closely-helf Paragraph (d) of this section. subpart F income (as defined in section
class to the ultimate owners and to Section 1.883-2(d)(5) provides an ex952) derived from the international opera-
demonstrate that such owners are quafimple to illustrate the application of thejon of ships or aircraft must be included,
fied shareholders, provided no shares dfles regarding regularly traded stock angursuant to section 951, in the gross in-
stock in the chain of ownership are issuetie closely-held exception. come of one or more U.S. citizens, indi-
in bearer form. In the proposed rule, a Section 1.883-2(e) provides that a forvidual residents of the United States or
class of stock of a foreign corporation thagign corporation relying on the publicly-domestic corporations for the taxable
is otherwise regularly traded but is alsdéraded stock ownership test to establispears of such persons in which the taxable
closely-held will be treated as regularlythat it satisfies the stock ownership test ofear of the CFC ends. This additional re-
traded if the foreign corporation demon€1.883-1(c)(2) must substantiate that iquirement was included in order to pre-
strates that more than 50 percent of thmeets such requirements. The propose@nt inappropriate extension of benefits
value of that class of stock is owned, or isule requires, for example, that if a class afinder section 883. The rule is illustrated
treated as owned by applying the rules aftock of a foreign corporation is closely-by two examples.
attribution contained in 8§1.883-4(c), byheld within the meaning of paragraph Paragraph (c) provides that a CFC rely-
qualified shareholders for more than halfd)(3)(i), then the foreign corporationing on this section to satisfy the stock
of the days of the taxable year. The remust obtain an ownership statement frorawnership test of §1.883-1(c)(2) must es-
quirements for being treated as a qualifiedach qualified shareholder upon whom itablish all the facts necessary to satisfy
shareholder are described in 81.883—-4(bjelies to meet the exception to the closelythe Commissioner that it qualifies under
Under this rule, an individual cannot benheld test. The ownership statements athe CFC stock ownership test. To meet
treated as a qualified shareholder if angescribed in §1.883—-4(d). In addition, the¢his requirement with respect to the in-
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come inclusion test, the CFC must obtaiithird, the shareholder must provide to thais business (or lack of a business), then
the documentation described in paragragforeign corporation the documentation rethe individual's tax home is located at his
(c)(2). This documentation includes auired in paragraph (d) of this section andegular place of abode in a real and sub-
copy for the taxable year of the Formnthe foreign corporation must meet the restantial sense. If an individual has no reg-
5471, Information Return of U.S. Persongorting requirements of paragraph (e) ofilar or principal place of business and no
With Respect to Certain Foreign Corporathis section with respect to such shareegular place of abode in a real and sub-
tions (if otherwise required to be filed)holder. Finally, the shareholder must betantial sense in a qualified foreign coun-
prepared by or on behalf of any U.Sdescribed in one of the following cate4ry for 183 days or more of the taxable
shareholder that is a partnership, estate gories of qualified shareholders— year, that individual does not have a tax
trust. In addition, the documentation (A) An individual who is not a benefi- home for purposes of this section and,
must include a written statement frontiary of a pension fund, as described itherefore, is not a qualified shareholder
each such U.S. shareholder that is a pagiaragraph (E), and who is a resident of @nless either a special rule in paragraphs
nership, estate or trust providing theyualified foreign country, as determinedd)(3)(ii) through (v) of this section ap-
name, address, taxpayer identificatiominder paragraph (b)(2); plies or the individual demonstrates that
number and percentage of interest in the (B) The government of a qualified for-he is fully liable to tax as a resident in
U.S. shareholder held by each partnegijgn country (or a political subdivision orsuch country. If further guidance is
beneficiary or other interest owner that igocal authority of such country); needed to determine the tax home of an
a U.S. citizen, individual resident of the (C) A foreign corporation that is Orgal_individual for the purpose of determining
United States or domestic corporation. ni-ed in a qualified foreign country angvhether the individual is a qualified
Finally, paragraph (d) explains that if ancets the publicly traded rules ofshareholder under this paragraph, the pro-
CFC is relying on this section to satisfy§1_883_2; posed rule anticipates that the foreign cor-
the stock ownership test of poration would look to published guid-
§1.883-1(c)(2), it must include certai ; ; ; ._ance under section 911(d)(3), with the
additional information in its Form 1120:tsr$;[b?sdr:r;tpzrzg:\i,ri)gn(bfz(:c)j cgsthésef?sggczgxception of guidance relating to the
for t_he taxab_le yeatr, aI(_)ng with t_he_infor'paragraph (b)(5) of this section and that igeatment of itinerants.
mation required to be mcluded n Its ' organized in a qualified foreign country; Paragraph (b)(3) provides that a share-
turn by §1.883-1(c)(3). This additional holder otherwise described in paragraph
information is set out in paragraph (d) an (E) A beneficiary of a pension fund (as(b)(1) of this section may be a resident of
should be current as of the end of the cor: . . . . ; ; o
N defined in paragraph (b)(5)(iv) of this seca foreign country that provides an equiva
poration’s taxable year.

tion) administered in or by a qualified for-lent exemption for the category of income
Qualified Shareholder Stock Ownership eign country (whose residency is deterat issue through an income tax convention

Test mined under paragraph (d)(3)). with the United States. If the shareholder

Section 1.883-4(a) provides that a for- Paragraph (b)(2) of this section ex/elies on the convention to demonstrate
eign corporation shall satisfy the stoclkplains when an individual is a resident OFhat. the country Of_ residence prowdes.an
ownership test of §1.883-1(c)(2) if morea qualified foreign country for purposestduivalent exemption and the convention
than 50 percent of its stock (by value) iof this proposed rule. An individual is ahas a requirement in the sh|pp|ng. and air
owned, or treated as owned by applyingesident of a qualified foreign countrytransport article other than residence,
the attribution rules of paragraph (c) obnly if the individual is fully liable to tax Su?h as place _Of reg|§trat|on or documen—
this section, for at least half of the numbeas a resident in such country (for exarf@tion of the ship or aircraft, or in the lim-
of days in the foreign corporation’s tax-ple, an individual who is liable to tax only!tation on benefits article, such as a per-
able year by one or more qualified sharean a remittance basis in a foreign countrg€ntage of resident ownership, the
holders. In addition, a foreign corporamay not be treated as a resident of thgpareholder is not a qualified shareholder
tion must meet the substantiation andountry), and in addition, either: (1) thednless the corporation seeking qualified
reporting requirements of paragraphs (dndividual's tax home, within the meaningfore'gn corpolr.atlon Statl_"s WOU"?' _Sat'Sfy
and (e) of this section (qualified shareof paragraph (b)(2)(ii) of this section, is2ny such additional requirement if it were
holder stock ownership test). within that qualified foreign country 183 organized in such foreign country. Th_e

Paragraph (b)(1) of this section exdays or more of the taxable year; or (2 roposed rule offers two examples to il-
plains that a shareholder is a qualifiethe individual is treated as a resident of strate this rule.
shareholder only if the shareholder meegualified foreign country based on special Paragraph (b)(4) explains the require-
certain criteria. First, the shareholdefules pursuant to paragraphs (d)(3) of thisents for a not-for- profit organization to
must be a resident in a country that offersection. be a qualified shareholder. This rule gen-
an equivalent exemption for the same Paragraph (b)(2)(ii) explains that forerally follows the rules in the first para-
type of income as that earned by the fopurposes of this section an individual'graph of §1.884-5(b)(1)(iv) of the branch
eign corporation. Second, the shareholdésx home is considered to be located at thofits tax regulations. Similarly, para-
must not own its interest in the foreignindividual's regular or principal (if more graph (b)(5) explains the requirements
corporation through bearer shares eithéhan one regular) place of business. If thiat a pension fund must satisfy in order
directly or by applying the attributionindividual has no regular or principalfor its beneficiaries to be qualified share-
rules of paragraph (c) of this sectionplace of business because of the nature loblders. The proposed rule addresses
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both government and non-governmentome, gain and liquidation rights of allset out in §1.884-5(b)(8)(iv).
pension funds and defines the term benegualified shareholders that are partners in Paragraph (d)(1) provides that a foreign
ficiary of a pension fund. This paragrapla partnership and that are residents of, aprporation that relies on this section to
generally follows §81.884-5(b)(8)(i) organized in, the same qualified foreigrsatisfy the ownership requirements of
through (iii) of the branch profits tax reg-country are aggregated prior to determin§1.883-1(c)(2), must establish all the
ulations. ing the least of the three percentages skicts necessary to satisfy the Commis-
Paragraph (c) of this section containsut in paragraph (c)(2)(i) of this sectionsioner that more than 50 percent of the
the rules for determining constructiveThis divergence was necessary becausalue of its shares is owned, or treated as
ownership for purposes of applying theone country may be a qualified foreigrowned by applying paragraph (c) of this
stock ownership test of §1.883-1(c)(2kountry while another may not and it issection, by qualified shareholders. A for-
and the qualified shareholder stock ownaecessary for the foreign corporation teign corporation cannot meet this require-
ership test of paragraph (a) of this sectiondentify the value of the stock owned byment with respect to any stock issued in
Paragraph (c)(1) provides that stockesidents of each country. Several exanlpearer form. A shareholder that holds
owned by or for a corporation, partnerples illustrate the rules of this paragraph.shares in the foreign corporation either di-
ship, trust, estate, or mutual insurance Paragraph (c)(3) of this section pro+ectly or indirectly in bearer form cannot
company or similar entity shall be treatedides rules for determining the owners obe a qualified shareholder.
as owned proportionately by its sharestock owned by or for a trust or estate. Paragraph (d)(2)(i) provides that, ex-
holders, partners, beneficiaries, grantor§hese rules generally adopt the rules afept as provided in paragraph (d)(3), a
or other interest holders as provided i81.884—5(b)(2)(iii) of the branch profitsperson may only be a qualified share-
paragraphs (c)(2)through (6) of this sectax regulations. Similarly, paragraphsolder if for the relevant period, the per-
tion. The proportionate interest rules ofc)(4) and (5) provide rules for determinson completes an ownership statement,
this paragraph apply successively upwaritg the owners of stock owned by corpowhich is described in paragraph (d)(4) of
through a chain of ownership, and a perrations that issue stock and by mutual irthis section. In the case of a person own-
son’s proportionate interest shall be comsurance companies and similar entitiesng stock in the foreign corporation indi-
puted for the relevant days or period thaespectively. These rules adopt the rulagctly through one or more intermediaries
is taken into account in determiningof §1.884-5(b)(2)(iv) and (v) of the (including mere legal owners or record-
whether a foreign corporation satisfies thbranch profits tax regulations, respecholders acting as nominees), each inter-
requirements of paragraph (a) of this sedively. mediary in the chain of ownership be-
tion. Stock treated as owned by a person Paragraph (c)(6) explains how to comtween that person and the foreign
by reason of this paragraph shall beute the beneficial interests of individualsorporation seeking qualified foreign cor-
treated as actually owned by such persan non-government pension funds. Thigoration status must also complete an in-
for purposes of this section. An owner ofule differs from the rule in termediary ownership statement, which is
an interest in an association taxable as& .884-5(b)(8)(iv) of the branch profitsdescribed in paragraph (d)(4)(v). In addi-
corporation shall be treated as a sharéax regulations in that the proposed rulé&on, the foreign corporation must receive
holder of such association for purposes gifrovides that stock held by a non-governsuch ownership statements and retain
this paragraph (c). ment pension fund shall be considerethem with the corporate books and
Paragraph (c)(2) explains that a parthewned by the beneficiaries of the fundecords until the close of statute of limita-
shall be treated as having an interest iequally on a pro-rata basis if certain conditions for the taxable year to which the
stock of a foreign corporation owned by dions are met. For example, the trusteestatements relate.
partnership in proportion to the least oflirectors or other administrators of the The ownership statements required in
three distributive shares: the partner’'pension fund must have no knowledgeparagraph (d)(2)(i) remain valid until the
percentage distributive share of the par&nd no reason to know, that a pro-rata all@arlier of the last day of the third calendar
nership’s dividend income from the stockgation of interests of the fund to all benefiyear following the year in which the own-
the partner’s percentage distributive shargaries would differ significantly from an ership statement is signed or the day that a
of gain from disposition of the stock byactuarial allocation of interests in the funadthange of circumstance occurs that makes
the partnership; or the partner’s percentor, if the beneficiaries’ actuarial interestany information on the ownership state-
age distributive share of the stock (or proi the stock held directly or indirectly by ment incorrect. For example, an owner-
ceeds from the disposition of the stock)he pension fund differs from the benefiship statement signed on September 30,
upon liquidation of the partnership. Thisciaries’s actuarial interest in the pensio2000, remains valid through December
rule generally follows the constructivefund, that a pro-rata allocation of interest81, 2003, unless circumstances change
ownership rules in §1.884-5(b)(2)(ii) ofof the fund to all beneficiaries would dif-that make the information of the state-
the branch profits tax regulations. It dif-fer significantly from the actuarial inter- ment no longer correct.
fers, however, because all qualified sharests computed by reference to the benefi- Paragraph (d)(3) contains special rules
holders that are partners in a partnershiparies’ actuarial interest in the stock).  for determining the residence of certain
and that are residents of, or organized in, The branch profits tax regulations deshareholders. These rules are intended to
the same qualified foreign country shaltermine such beneficial interests on an asimplify and reduce the effort needed by
be treated as one partner. Thus, the peuarial basis. The other conditions thathe foreign corporation and its intermedi-
centage distributive shares of dividend inmust be satisfied generally follow thosery shareholders to obtain the documenta-
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tion required to substantiate whether thsuch as a post office box or an address is not a closely-held corporation. Trea-
foreign corporation satisfies the qualifieccare of a financial intermediary, and prosury and the IRS solicit comments with
shareholder stock ownership test. If oneided none of the trustees, directors arespect to the appropriateness of these in-
of these special rules applies, the foreigather administrators of the pension fundormation requirements.

corporation is not required to obtain arknow, or have reason to know, that the pgragraph (d)(4)(i) provides that an
ownership statement from the individuabeneficiary is not an individual resident ofo\ynership statement from an individual
owners covered by that rule. such foreign country. This rule appliesshareholder is a written statement signed

Paragraph (d)(3)(ii) provides a specia™¥ I the non-government pension fundinder penalties of perjury stating certain
rule for registered shareholders owningatisfies the documentation requiremenigeneral information about a shareholder’s
less than one percent of widely-held cor®’ Paragraphs (d)(4)(v)(A) and (@)(of  ownership interest and country of resi-
porations. This rule is adopted fronfiS section. dence. Paragraph (d)(4)(ii) provides ad-
§1.884-5(b)(3)(iii) of the branch profits Paragraph (d)(3)(iv) provides a speciatiitional information that must be included
tax regulations. A foreign corporationrule for publicly- traded corporationsif the shareholder is a foreign govern-
with at least 250 registered individualowning a direct or indirect interest in thement. Paragraph (d)(4)(iii) provides addi-
shareholders, that is not a publicly-tradetpreign corporation seeking qualified for-tional information that must be included if
corporation, as described in §1.883-2, (@ign corporation status. Any stock in d@he shareholder is a publicly traded corpo-
widely-held corporation), may not be reforeign corporation seeking qualified for-ration. Paragraph (d)(4)(iv) provides ad-
quired to obtain an ownership statemerfign corporation status that is owned by ditional information that must be included
from an individual shareholder owningpublicly traded corporation will be treatedif the shareholder is a not-for-profit orga-
less than one percent of the widely-hel@s owned by a person resident in theization.
corporation at all times during the taxabl@ountry where the publicly traded corpo- The foreign corporation seeking quali-
year. If such widely-held foreign corporafation is organized if the foreign corporasieq foreign corporation status must ob-
tion is the foreign corporation seekingion receives the statement described iin an intermediary ownership statement
qualified foreign corporation status, or aparagraph (d)(4)(iii) of this section fromfrom each intermediary standing in the
intermediary that meets the documentdhe publicly-traded shareholder alonghain of ownership between it and the
tion requirements of paragraphsvith copies of any relevant ownershigyyalified shareholders upon whom it re-
(d)(@)(v)(A) and (B) of this section, relat-sStatements that the publicly traded shargps to meet the qualified shareholder
ing to ownership statements from widelyholder relies on to satisfy the exception tQ¢ock ownership test. Paragraph (d)(4)(v)
held intermediaries with registered sharghe closely-held class of stock rule ofyovides that an intermediary ownership
holders owning less that one percent d§1.883-2(d)(3)(ii). statement is a written statement signed
such intermediary, the widely-held foreign  Finally, paragraph (d)(3)(v) provides aunder penalties of perjury by the interme-
corporation may treat the address ofpecial rule for not-for-profit organiza-diary (if the intermediary is an individual)
record in its ownership records as the resiions. For purposes of meeting the owner a person who would be authorized to
dence of any less than one percent indiviérship requirements of paragraph (a) afign a tax return on behalf of the interme-
ual shareholder if the individual's addresshis section, a not-for-profit organizationdiary (if the intermediary is not an indi-
of record is not a non-residential addresspay rely on the addresses of record of itsidual) stating certain general information
such as a post office box or in care of a findividual beneficiaries and supporters t@bout the intermediary’s ownership inter-
nancial intermediary or stock transfeidetermine where such persons are resist and residence. Paragraph (d)(4)(v)(B)
agent and the officers and directors of the@ent, provided that: the addresses qgfrovides additional information that must
widely-held corporation neither know norrecord are not nonresidential addressés included if the shareholder is a widely-
have reason to know that the individuaguch as a post office box or in care of a fineld intermediary with registered share-
does not reside at that address. nancial intermediary; the officers, direc-holders owning less than one percent of

Paragraph (d)(3)(iii) provides speciafors or administrators or the organizatiothe widely-held intermediary. Paragraph
rules for pension funds. An individualdo not know or have reason to know thad)(4)(v)(C) provides additional informa-
who is a beneﬁciary Ofagovernment penthe individual beneficiaries or Supporter$i0n that must be included if the share-
sion fund shall be treated as a resident 8@ Nnot reside at that address; and the fdnelder is a pension fund. This paragraph
the country in which the pension fund i€ign corporation seeking qualified foreigrdescribes the information to be included
administered if the pension fund satisfie§orporation status receives the statemeitt the intermediary ownership statement
the documentation requirements of pardequired in paragraph (d)(4)(iv) of thisby both government and non-government
graphs (d)(4)(v)(A) and (C)J of this sec- Section from the not-for profit organiza-pension funds and provides that the deter-
tion, relating to ownership statementdion- minations required to be made under this

from pension funds. An individual who is Paragraph (d)(4) describes the informaaragraph (d)(4)(v)(C) shall be made
a beneficiary of a non-government pention that must be obtained by a corporadSing information shown on the records
sion fund having more than 100 benefition seeking qualified foreign corporation©f the pension fund for a date during the
ciaries shall be treated as a resident of tistatus for each taxable year if the foreigfPr€ign corporation’s taxable year to
country of the beneficiary’s address as itorporation relies on §1.883-4 to meefhich the determination is relevant.

appears on the records of the fund, prahe stock ownership requirements of Paragraph (d)(5) requires the foreign
vided it is not a nonresidential address§1.883-1(c)(2), or to demonstrate that itorporation seeking qualified foreign cor-
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poration status to retain the documentasluded in the foreign corporation’s Formrules that duplicate, overlap, or conflict
tion described in paragraphs (d)(3) and120F, “U.S. tax Return of Foreign Corpowith the proposed regulations.
(4) of this section until the expiration ofration.” Sections 1.883-2(f), 1.883-3(d) The documentation and reporting re-
the statute of limitations for the taxableand 1.883-4(e) (relating to information taquirements of the proposed regulations
year of the foreign corporation to whichbe included to demonstrate whether thenable the IRS to identify those taxpayers
the documentation relates. Such docudereign corporation satisfies one of thre¢hat may or may not be eligible to claim a
mentation must be made available for instock ownership tests) require that addreciprocal exemption. In addition, analy-
spection by the Commissioner at suchlional information also be included in suctsis of the required shareholder documen-
place as the Commissioner may requestreturn. When this regulation becomesation will enable the foreign corporation
A foreign corporation relying on the generally applicable, and until the taxabléo correctly file its U.S. Federal income
ownership requirements of this section tgear for which the Form 1120F and its intax return.
demonstrate that it is a qualified foreigrstructions are revised to conform to this There are approximately 1,400 foreign
corporation  for  purposes ofregulation and the foreign corporatiorcorporations that operate a ship or ships
81.883-1(c)(2) must provide the infor-seeking qualified foreign corporation staer aircraft on voyages or flights to or from
mation described in paragraph (e) in addtus is otherwise directed by such instrughe United States annually. These foreign
tion to the information required intions, the information required incorporations all have an obligation to file
81.883-1(c)(3) to be included in its Form81.883-1(c)(3) and 81.883-2(f),a U.S. Federal income tax return, regard-
1120F for each taxable year. The infor1.883-3(d) or 1.883-4(e), as applicabldess of whether they are entitled to a reci-
mation should be current as of the end ahust be included in a written statemenprocal exemption. However, many of
the corporation’s taxable year. This inforsigned under penalties of perjury by a pethose corporations are organized in quali-
mation is to be based on an analysis of tteon authorized to sign the return, attachdikd foreign countries and may be eligible
ownership records of the foreign corporato the Form 1120F, and filed with the reto exempt their income from the interna-
tion, as well as on the ownership stateturn. tional operation of a ship or ships or air-
ments and other documentation that are ) craft from U.S. tax. Because it is impos-
obtained from its shareholders. Special Analysis sible to determine at this time which of

It has been determined that this noticH1€S€ foreign corporations satisfies the
of proposed rulemaking is not a sigmﬁ_ownershlp requirements of the proposed

The effective date provisions for thecant regulatory action as defined in ExedYl€; @n estimate of the number of small
proposed rule are contained in §1.883-&utive Order 12866. Therefore, a regula€Ntities that would be affected by these
The proposed rule applies to taxable yeatsry assessment is not required. Pursuaifgulations is unavailable. A foreign cor-
of the foreign corporation ending 30 dayso section 7805(f) of the Code, this notic@0ration that complies with the documen-
or more after the date the proposed rule & proposed rulemaking will be submitted@tion requirements of these proposed
published as a final regulation in thed- to the Chief Counsel for Advocacy of thdUleS should have the information neces-
eral Register When the regulation is Small Business Administration for com-S&ry o determine with certainty whether
final, taxpayers may rely on all the provi-ment on its impact on small business. Af} IS €ligible for an equivalent exemption.
sions of this section for guidance and maipitial regulatory flexibility analysis has 1HiS, In turn, is expected to create the ad-
elect to apply all such substantive provibeen prepared as required for the colleditional benefits of increasing compliance
sions for any open taxable year beginningon of information in this notice of pro- With the filing requirements of the Inter-
after December 31, 1986, and ending beosed rulemaking under 5 U.S.C. 6031l Revenue Code and enabling the IRS
fore the date the final regulation is effecThe analysis is set forth in this preambl& confirm whether the foreign corpora-
tive. Such election will be applicable forunder the heading “Initial Regulatory!ion is entitled to an exemption.

the year of the election and for all subseFlexibility Analysis.” None of the significant alternatives
quent taxable years. However, in no considered in drafting these regulations
event will §1.883-1(c)(3) (relating to thelnitial Regulatory Flexibility Analysis would have significantly altered the eco-

. ; ; nomic impact of the collections of infor-
substantiation and reporting required {0 rpjg injtial analysis is prepared PU"mation orliJ small entities. In considering
be treated as a qualified foreign corporas ant o the Regulatory Flexibility Act (5

; the significant alternatives that would be
tion) or 831.883-2(1), 1.883-3(d) andy 5. chapter 6). The objective of th%ermigsible under the Code and would en-
1.883-4(e) (relating to additional 'nfor'proposed regulations is to provide guidpie the IRS to ensure compliance with

mation to be included In th? return Gance to foreign corporations engaged lthe Code, the IRS and Treasury concluded
demonstrate whetfier the forelgn corPor3he international operation of a Ship Oyt the altematives generall ryWould im-
tion satisfies one of three stock ownershigyig or ajrcraft. This guidance will en- e ettal of reatergburden)s/

tests) apply to any taxable years endingye the foreign corporation to determing a g '
prior to the effective date of this regulass it s eligible to exclude its income from Comments and Public Hearing

tion. _ these activities from gross income for _
Section 1.883-1(c)(3) (relating to thepurposes of its United States Federal in- B€fore these proposed regulations are

substantiation and reporting required t0 b&yme tax. The legal basis for these rddopted as final regulations, considera-
treated as a qualified foreign corporationawirements is section 883. The IRS anHion will be given to any written com-
requires that certain information be i”‘l’reasury are not aware of any Federdents (a signed original and eight (8)

Proposed Effective Dates
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copies) that are submitted timely to the Authority: 26 U.S.C. 7805 * * * used in international operations.
IRS. The IRS and Treasury request conBection 1.883-1 is also issued under 2@\) Ratio based on use.

ments on the clarity of the proposed rulé).S.C. 883. (B) Ratio based on gross income.

and how it may be made easier to undeBection 1.883-2 is also issued under 2@) Activities incidental to the interna-
stand. All comments will be made avail-U.S.C. 883. tional operation of ships or aircraft.

able for public inspection and copying. Section 1.883-3 is also issued under 2@) General rule.

A public hearing has been schedulet).S.C. 883. (2) Activities not considered incidental to
for April 27, 2000, at 10 a.m., in roomSection 1.883—4 is also issued under 2&e international operation of ships or air-
2615, Internal Revenue Building, 1111U.S.C. 883. craft.

Constitution Ave., NW., Washington, DC.Section 1.883-5 is also issued under 2®) Equivalent exemption.

Due to building security procedures, visilJ.S.C. 883. * * * (1) General rule.

tors must enter at the #Btreet entrance, Par. 2. Section 1.883-0 is added t() Determining equivalent exemptions
located between Constitution and Penrread as follows: for each category of income.

sylvania Avenues, NW. In addition, a”§1.883—0 Outline of major topics. (3) Special rule with respect to income tax
visitors must present photo identification ) ) ) ) conventions.

to enter the building. Because of access ' NS section lists the major paragraphgs) gxemptions not qualifying as equiva-
restrictions, visitors will not be admittedcontained in 881.883-1 through 1.883-5i¢t exemptions. (i) General rule.
beyond the immediate entrance area mog4.883-0 Outline of major topics. (i) Reduced tax rate or time limited ex-
than 15 minutes before the hearing starts. emption.

e§l.883—1 Exclusion of income from the

For information about having your name ] ' )
igternational operation of ships or

placed on the building access list to atten

(iiif) Inbound or outbound freight tax.
(iv) Exemptions for limited types of

the hearing, see the “FOR FURTHER IN&ircraft. cargo.

FORMATION CONTACT” section of (a) General rule. (v) Territorial tax systems.

this preamble. (b) Qualified income. (vi) Countries that tax on a residence
The rules of 26 CFR 601.601(a)(3)c) Qualified foreign corporation. basis.

apply to this hearing. Persons who wish t@l) General rule. (vii) Exemptions within categories of in-

present oral comments at the hearing mu@) Stock ownership tests. come.

submit written comments and an outling3) Substantiation and reporting requirefi) Treatment of possessions.

of the topics to be discussed and the timmaents. () Expenses related to exempt income not

to be devoted to each topic (signed origid) General rule. deductible from non-exempt income.

nal and eight (8) copies) by April 5, 2000(ii) Further documentation. §1.883-2 Treatment of publicly-traded

A period of 10 minutes will be allotted to (4) Commissioner’s discretion to cure de
each person for making comments. Affects in documentation.

agenda showing the scheduling of théd) Qualified foreign country.

speakers will be prepared after the deade) Operation of ships or aircraft.

line for receiving outlines has passed(l) General rule.

Copies of the agenda will be availablg2) Activities not considered operation o

corporations.

(a) General rule.

(b) Established securities market.

(1) General rule.

{2) Exchanges with multiple tiers.

(3) Computation of dollar value of stock

free of charge at the hearing. ships or aircraft.
, , (3) Definitions. traded.
Drafting Information (i) Full charter. (4) Over-the-counter market.

(5) Discretion to determine that an ex-

o i) Time charter.
The principal author of these proposed!) change does not qualify as an established

regulations is Patricia A. Bray of the Of-(iil) VOyage charter.

i securities market.
fice of the Associate Chief Counsel (In{V) Wet lease.

ternational). However, other personnelV) Bareboat charter. (¢) Primarily traded.

; d) Regularly traded.
from the IRS and Treasury DepartmentVl) Dry lease. 8 Gegr]\eral >r/ule.

articipated in their development. (vii) Space or slot charter. :
particip L en agveon (viii) Nonvessel operating common car{2) Classes of stock traded on a domestic
rier (NVOCC). established securities market treated as

Proposed Amendments to the (ix) Code sharing arrangements. meeting trading requirements.

Regulations (f) International operation. (3) Closely-held classes of stock not
(1) General rule. treated as meeting trading requirements.

Accordingly, 26 CFR part 1 is PrO-(2) Determining whether income is from(p Genera! rule.
posed to be amended as follows: international operation. (i) Exception.

i) International carriage of passengers. (iif) Treatment of related persons.
PART 1—INCOME TAXES EA) I general 9¢ OT Passenders. - 4y anti-abuse rule.
(5) Example.

Paragraph 1. The authority citation fo{B) Round trip travel on cruise ships.
part 1 is amended by adding entries in ny#) International carriage of cargo.

merical order to read as follows: (iii) Bareboat charter of ships or aircrafion is publicly-traded.
(i) In general.
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(ii) Availability and retention of docu- shareholders. tion of ships or aircrafand see paragraph

ments for inspection. (i) Special rule for registered sharehold{f) of this section for the definition of the

(f) Reporting requirements. ers owning less than one percent aerminternational operation

§1.883-3 Treatment of controlled foreignwidely-held corporations. (b) Qualified income Qualified in-

corporations. (iif) Special rules for beneficiaries of pen-come is income from the international op-
sion funds. eration of ships or aircraft that—

(a) General rule. . _ (A) Government pension fund. (1) Is properly includible in any of the

(b) Special rule for CFC's with certain en+g) Non-government pension fund. income categories described in paragraph

tity shareholders. (iv) Special rule for stock owned by pub{h)(2) of this section; and

(1) Income inclusion test. licly-traded corporations. (2) Is the subject of an equivalent ex-

(2) Examples. _ (v) Special rule for not-for-profit organi- emption, as described in paragraph (h) of
Substantiating CFC stock h ; ; ; s

(c) Substantiating StoCk OWNersnip. zations. this section, granted by the qualified for-

(1) In general. _ (4) Ownership statements from shareeign country in which the foreign corpo-

(2) Documentation from certain U.S.j5|gers. ration seeking qualified foreign corpora-

?g)athlldir'it 4 retenti ‘g (i) Ownership statements from individu-tion status is organized. See paragraph
vailability and retention of docu-

X X als. (d) of this section for the definition of the
ments for inspection. (i) Ownership statements from foreigntermqualified foreign country
(d) Reporting requirements. governments. (c) Qualified foreign corporation-(1)
81.883—-4 Quialified shareholder stock  (iii) Ownership statements from publicly-General rule A qualified foreign corpo-
ownership test. traded corporate shareholders. ration is a corporation, as defined in
(a) General rule. (iv) Ownership statements from not-for-§8301.7701-2(b) and 301.7701-3 of this
(b) Qualified shareholder. profit organizations. chapter, that is engaged in the interna-
(1) General rule. (v) Ownership statements from intermeditional operation of ships or aircraft and
(2) Residence of individual shareholders 2T€s. that is organized in a qualified foreign

(i) General rule. (A) General rule. country. To be a qualified foreign corpo-
(ii) Tax home. (B) Ownership statements from widely-ration the corporation must also satisfy
held intermediaries with registered sharesne of the three stock ownership tests de-

(3) Certain income tax convention restric: _ - : X :
tions applied to shareholders. holders owning less than one percent afcribed in paragraph (c)(2) of this section

(i) Application of restrictions. such widely-held intermediary. and satisfy the substantiation and report-
(i) Examples. (C) Ownership statements from pensiomg requirements described in paragraph
(4) Not-for-profit organizations. funds. _ (c)(3) of this section. A corporation may
(5) Pension funds. (1) Ownership statements from governbe a qualified foreign corporation with re-
(i) Pension fund defined. ment pension funds. spect to one category of qualified income
(i) Government pension funds. (2) Ownership statements from non-govbut may not be with respect to another
(iii) Non-government pension funds. emment pension funds. category of income. See paragraph (h)(2)
(iv) Beneficiary of a pension fund. (3) Time for making determinations. of this section for a discussion of cate-
(c) Rules for determining constructive(s) Availability and retention of docu- gories of qualified income.

ownership. ments for inspection. (2) Stock ownership testdo be a qual-
(1) General rules for attribution. (e) Reporting requirements. ified foreign corporation the foreign cor-
(2) Partnerships. §1.883-5 Effective date. poration generally must demonstrate and

document that more than fifty percent of

(a) General rule. , o the value of its stock is owned by quali-
(b) Electlp_n for retroactive application. g shareholders, as determined in
(c) Transition rule. , , §1.883-4 (qualified shareholder stock
Par. 3. Section 1.883-1 is revised t@,ynership test). However, a foreign cor-

read as follows: : : .
i) Grantor trusts. . ) poration will not be required to demon-
) 81.883-1 Exclusion of income from theyate that it satisfies the qualified share-

(4) Corporations that issue stock. international operation of ships or air- : £
(5) Mutual insurance companies and simigrag P P holder stock ownership test if it can
: demonstrate either that its stock is primar-

lar entities. ( ; ;

) o ) a) General rule Aforeign corporation ; ;
(6) Computation of beneficial interests ingp )i exclude from its gross income forlsl)éfl;]r?tireesgl:\grli;{aiﬂeg O: ;;igjt?gzhid
non-government pension funds. q g

= ) U.S. tax purposes any income it derive ; ; :
(d) Substantiation of stock ownership.  fom the international operation of Ship;;?}fe‘t(;yu(:]fdg tgilf ;Jgaltfg (Stl?:)elil ajrgg;r
(1) Gengral. rule. or aircraft if such income is qualified i”'test) or that it is .a controIFed foréli n cor-
(.2) Appl|cat|pn of general rule. come under paragraph (b) of this SeCtioﬁora'tion as determined under §5883—3
(i) Ownership statements. and if the corporation is a qualified for- '
(i) Three-year period of validity. g(CFC test).

. eign corporation under paragraph (C) of (3) sypstantiation and reporting re-
(3) Special rules. this section. See - ( . P g
) - . - : paragraph (€) of this segyirements—(i) General rule To be a
(i) Determining residence of certainion for the definition of the terrpera- § 0

()General rule.

(ii) Partners resident in same country.
(iii) Examples.

(3) Trusts and estates.

(i) Beneficiaries.
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qualified foreign corporation, a foreignall the facts and circumstances. (iif) Ship management;

corporation must include the following (4) Commissioner’s discretion to cure (iv) Obtaining crews for ships or air-
information in its Form I120F, “U.S. In- defects in documentationThe Commis- craft not operated by the corporation;
come Tax Return of a Foreign Corporasioner retains the discretion to cure any (v) The activities of a ship’s agent;
tion,” in the manner that the Form 1120Flefects in the documentation where the (vi) Ship or aircraft brokering;

and its accompanying instructions pre€ommissioner is satisfied that the foreign (vii) Freight forwarding;

scribes— corporation would otherwise be a quali- (viii) The activities of travel agents and
(A) The corporation’s name and ad{ied foreign corporation. tour operators;
dress (including mailing code); (d) Qualified foreign country A quali- (ix) Rental by a container leasing com-
(B) The corporation’s U.S. taxpayerfied foreign country is a foreign countrypany of containers and related equipment
identification number; that grants to corporations organized ifor inland transportation;
(C) The foreign country in which thethe United States an equivalent exemp- (x) Passive investment in an enterprise,
corporation is organized; tion, as described in paragraph (h) of thiscluding a pool, partnership, strategic al-

(D) The applicable authority for ansection, for the category of qualified in-liance, joint operating agreement, or other
equivalent exemption, (e.g., a citation t@ome earned by the foreign corporatiojoint venture, engaged in the international
either a statute in the country where theeeking qualified foreign corporation staoperation of ships or aircraft; or
corporation is organized or a diplomatidus. A foreign country may be a qualified (xi) The activities of a concessionaire.
note between the foreign country wheréoreign country with respect to one cate- (3) Definitions—(i) Full charter. Full
the corporation was organized and thgory of income but not with respect to aneharter (or full rental) means a time char-
United States that provides an equivalerdther category of income, as described iter or a voyage charter of a ship or a wet
exemption, or to Rev. Rul. 97-31 (1997-paragraph (h)(2) of this section. lease of an aircraft.

C.B. 703) (see 8601.601(d)(2) of this (e) Operation of ships or aircraft(1) (i) Time charter A time charter is a
chapter), if the foreign country is includedGeneral rule Only a corporation that is contract for the use of a ship or aircraft for
in Part Il or Il of the Table of countries an owner, lessor or lessee of an entire shipspecific period of time during which the
that currently provide an equivalent exor aircraft used to carry cargo or passemwner/lessor of the ship or aircraft retains
emption); gers for hire can be considered engaged @ontrol of the navigation and management

(E) The category or categories of qualithe operation of ships or aircraft. Theof the ship or aircraft (e.g., the
fied income for which an exemption istermoperation of ships or aircraftvhich owner/lessor continues to be responsible
being claimed; includes the operation of a single ship ofor the crew, supplies, repairs and mainte-

(F) A reasonable estimate of theaircraft, means— nance, fees and insurance, charges, com-
amount of each category of U.S. source (i) Carriage of passengers or cargo fomissions and other expenses connected
qualified income for which the exemptionhire; with the use of the ship or aircraft).
is claimed,; (ii) Time or voyage charter of a ship, or (iii) Voyage charter A voyage charter

(G) Any other information required wet lease of an aircraft (full charter), ass a contract similar to a time charter ex-
under 8§1.883-2(f), 1.883-3(d), ordefined in paragraph (e)(3) of this sectiongept that the ship or aircraft is chartered

1.883-4(e); and (iif) Bareboat charter of a ship, or dryfor a specific voyage or flight rather than
(H) Any other specified information. lease of an aircraft, as defined in pardor a specific period of time.
(i) Further documentation If the graph (e)(3) of this section; or (iv) Wet lease When a time charter or

Commissioner requests in writing that the (iv) Active participation by a foreign voyage charter involves an aircraft, it is
foreign corporation substantiate represercorporation that is otherwise engaged ireferred to, in both cases, as a wet lease.
tations made under paragraph (c)(3)(i) ahe operation of ships or aircraft in a pool, (v) Bareboat charter A bareboat
this section, or under §1.883-2(f) partnership, strategic alliance, joint opereharter is a contract for the use of air-
1.882-3(d) or 1.883—4(e), the foreign corating agreement, code sharing or otharaft whereby the charterer/lessee is in
poration must provide the supporting docjoint venture, that is itself engaged in theomplete possession, control, and com-
umentation or substantiation within 60operation of ships or aircraft. mand of the ship or aircraft and per-
days following the written request. If the (2) Activities not considered operationforms functions normally performed by
foreign corporation does not provide albf ships or aircraft A corporation that is the owner/lessor of the ship or aircraft.
of the information requested within the 6(hot engaged in any of the activities deFor example, the charterer/lessee is re-
day period but demonstrates that the faikcribed in paragraph (e)(1) of this sectiosponsible for the navigation and man-
ure was due to reasonable cause and rgftall not be considered engaged in the opgement of the ship or aircraft, the crew,
willful neglect, the Commissioner mayeration of ships or aircraft. Examples okupplies, repairs and maintenance, fees,
grant the foreign corporation a 30-day exactivities that do not constitute activitiesnsurance, charges, commissions and
tension to provide the supporting docuedescribed in (e)(1) include— other expenses connected with the use
mentation or substantiation. Whether a (i) The activities of a nonvessel-operatof the ship or aircraft. The owner/lessor
failure to obtain the documentation oling common carrier (NVOCC), as definedf the ship bears none of the expense or
substantiation in a timely manner was duim paragraph (e)(3)(viii) of this section; responsibility of operation of the ship or
to reasonable cause shall be determined(ii) Space or slot charter, as defined imircraft.

by the Commissioner after consideringaragraph (e)(3)(vii) of this section; (vi) Dry lease When a bareboat char-
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ter involves an aircratt, it is referred to asts of the United States does not, in itself,ound trip cruise may also include one or
a dry lease. constitute international operation of shipsnore intermediate stops at a U.S. port or
(vii) Space or slot charterA space or Or aircraft. ports for similar purposes.
slot charter is a contract for use of a cer- (2) Determining whether income is (i) International carriage of cargoIn-
tain amount of space (but less than all dfom international operation Whether come from the carriage of cargo will be
the space) on a ship or aircraft, and maycome is derived from the internationaincome from the international operation
be on a time or voyage basis. When usesperation of ships or aircraft is deterof ships or aircraft if the cargo is carried
in connection with passenger aircraft thisnined on a passenger-by-passenger bagistween a beginning point in the United
may be referred to as the sale of blockas provided in paragraph (f)(2)(i) of thisStates and an ending point in a foreign
seats. section) and item of cargo-by-item ofcountry or vice versa. Carriage of cargo
(viii) Nonvessel operating commortargo basis (as provided in paragrapWill be treated as ending at the final desti-
carrier (NVOCC) A nonvessel operating (f)(2)(ii) of this section). In the case ofnation of the cargo even if, en route to
common carrier is an entity that holds itthe bareboat charter of a ship or the drhat final destination, a stop is made at a
self out to the public as providing translease of an aircraft, whether the chartap.S. intermediate point, provided that the
portation for hire, assumes responsibilitfncome is derived from international opcargo is transported to its ultimate desti-
or has liability by law for safe transporta-eration is determined by reference to thgation on the same ship or aircraft. If the
tion of shipments and arranges in its owkise of the ship or aircraft by the lowesteargo is transferred to another ship or air-
name with underlying carriers for the pertier operator in the chain of lessees (agaft, the carriage of the cargo may never-
formance of such transportation. Arprovided in paragraph (f)(2)(iii) of this theless be treated as ending at its final
NVOCC is distinguishable from a char-section). destination if the same taxpayer transports
terer/lessee in that a charterer/lessee hires(i) International carriage of passen-the cargo to and from the U.S. intermedi-
and has control of all or part of a vesselers—(A) In general Except in the case ate point and the cargo does not pass
An NVOCC is merely a customer of theof a round trip cruise, income from thethrough customs at the U.S. intermediate
ocean common carrier. Where amarriage of a passenger will be incom@oint. Similarly, carriage of cargo will be
NVOCC consolidates shipments androm the international operation of shipgreated as beginning at the cargo’s point
holds itself out to the public as providingor aircraft if the passenger is carried beof origin, even if en route to its final desti-
transportation for hire, its services and litween a beginning point in the Unitednation, a stop is made at a U.S. intermedi-
abilities are comparable to that of astates and an ending point in a foreigate point, provided that the cargo is trans-
freight forwarder. country and vice versa. Carriage of a pagorted to its ultimate destination on the
(ix) Code-sharing arrangement£ode senger will be treated as ending at the pagame ship or aircraft. If the cargo is trans-
sharing is an arrangement in which oneenger’s final destination even if, en routéerred to another ship or aircraft, the car-
air carrier puts its identification code orto the passenger’s final destination, a stojjage of the cargo may nevertheless be
the flight of another carrier. This allowsis made at an intermediate point for refutreated as beginning at the point of origin
the first carrier to hold itself out as pro-eling, maintenance, or other business ref-the same taxpayer transports the cargo
viding service in markets where it doesons, provided the passenger does nt and from the U.S. intermediate point
not operate or where it operates infrechange aircraft or ships at the intermediand the cargo does not pass through cus-
quently. Code sharing can range from ate point. Similarly, carriage of a passertoms at the U.S. intermediate point.
very limited agreement involving only ger will be treated as beginning at the pa&epackaging, recontainerization, or any
one market, to alliances between internsenger’s point of origin even if, en routeother activity involving the unloading of
tional carriers involving agreements oro the passenger’s final destination, a stdpe cargo at the U.S. intermediate point
joint marketing, baggage hand”ng, oneis made at an intermediate point and th\g’lll not Change these results if the same
stop check-in service and sharing of frepassenger does not change aircraft &xpayer transports the cargo to and from
quent flyer awards. ships at the intermediate point. Carriagéhe U.S. intermediate point and the cargo
(f) International operation—(1) Gen- ©Of & passenger will be treated as Peg".d"es not pass through customs at the U.S.
eral rule. The terminternational opera- Ning or ending at a U.S. or foreign interintermediate point.

tion means operation of ships or aircraftmediate point if the passenger changes (ji Bareboat charter of ships or air-
as defined in paragraph (e) of this sectiofircraft or ships at that intermediate poinieraft used in international operationdf

on voyages or flights that begin or end in (B) Round trip travel on cruise ships a qualified foreign corporation bareboat
the United States, as determined in par#a the case of the carriage of a passengeharters a ship or dry leases an aircraft to
graph (f)(2) of this section, and corre-on a round trip cruise that begins in the lessee and the lowest tier lessee-opera-
spondingly end or begin in a foreignUnited States, stops at a foreign intermder in the chain of ownership uses such
country. The term does not include a voydiate port for shore excursions, refuelingship or aircraft for the international car-
age or flight that begins and ends in thenaintenance, or other business reasongge of passengers or cargo for hire, as
United States even if the voyage or flighaind returns to the same or another U.8escribed in paragraphs (f)(2)(i) and (ii)
contains a segment extending beyond thgort, the carriage of such passenger on tloé this section, the qualified foreign cor-
territorial limits of the United States withround trip cruise will be treated as interporation may exclude the proportion of
no stop in a foreign country. Operation ohational operation of a ship under parathe bareboat charter income attributable
ships or aircraft beyond the territorial lim-graph (f)(2)(i)(A) of this section. Such ato such international operation of the ship
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or aircraft. The foreign corporation mustkration include— (vii) The carriage of passengers or
use a reasonable method for determining (i) Contracting for the international car-cargo on ships or aircraft on domestic
the proportion of the charter income thatiage of cargo or passengers, as defined liegs, not treated as international operation
is attributable to such international operaparagraph (f) of this section, using a spaasnder paragraph (f) of this section, either
tion. Two reasonable methods for detemr slot charter, alliance, code sharing doy the foreign operator or by a U.S. oper-
mining the amount of charter income atsimilar arrangement, on ships or aircrafator that is a member with the foreign op-

tributable to the international operation obperated by another carrier; erator in a pool, partnership, strategic al-
the ship or aircraft are the following: (i) Temporary investment of working liance, joint operating agreement, code
(A) Ratio based on useMultiply the capital funds; sharing or other joint venture, that is itself

annual charter amount attributable to use (iii) Sale of tickets for an internationalengaged in the operation of ships or air-
of the ship or aircraft by a lessee by aoyage by a ship operator for another shipraft.
ratio, the numerator of which is the totabperator; (h) Equivalent exemptiea(1) General
number of days of uninterrupted travel on (iv) Sale of tickets for an internationalrule. A foreign country grants an equiva-
voyages or flights of such ship or aircrafflight by an air carrier for another air cardent exemption when it exempts from tax-
between the United States and the fartheser; ation income from the international oper-
point or points where cargo or passengers (v) Rental of containers in connectiomtion of ships or aircraft derived by
are loaded en route to, or discharged emith the international carriage of goodsorporations organized in the United
route from, the United States, and the désy sea by the operator of a ship or by afstates. Whether a foreign country pro-
nominator of which is the total number ofby the operator of an aircraft; vides an equivalent exemption must be
days in the smaller of the taxable year or (vi) Contracting with concessionairesdetermined separately with respect to
the particular charter period. For this purfor performance of services onboard dureach category of income, as provided in
pose, the number of days during whicling the international operation of the opparagraph (h)(2) of this section. How-
the ship or aircraft is not generating transerator’s ship or aircraft as the case magver, an equivalent exemption may be
portation income, within the meaning ofbe; or available for income derived from the in-
section 863(c)(2), for example while the (vii) Bareboat charter of ships or air-ternational operation of ships even though
ship or aircraft is out of service whilecraft normally used by the operator in inincome derived from the international op-
being repaired or maintained, should ndernational operation but currently noteration of aircraft may not be exempt, and
be included in the numerator of the ratio.needed, if the ship or aircraft is used byice versa. For rules regarding sharehold-
(B) Ratio based on gross incom®lul- the lessee for international voyages ogrs resident in a foreign country that of-
tiply the annual charter amount attributflights. fers an exemption under an income tax
able to the use of the ship or aircraft by (2) Activities not considered incidentalconvention, see §1.883-4(b)(3). An
the lessee by a ratio, the numerator db the international operation of ships orequivalent exemption may exist where the
which is the U.S. source gross transportadrcraft. Examples of activities that areforeign country—
tion income (USSGTI as that term is denot considered to be incidental to the in- (i) Generally imposes no tax on in-
fined in section 887(b)) earned from theernational operation of ships or aircraftome, including income from the interna-
operation of the vessel or aircraft by théy an operator include— tional operation of ships or aircraft;
lowest tier lessee-operator, and the de- (i) The sale of or arranging for train (i) Specifically provides a domestic
nominator of which is the total gross intravel, bus transfers, land tour packagefaw tax exemption for income derived
come of such lessee-operator from the opr port city hotel accommodations withinfrom the international operation of ships
eration of the ship or aircraft during thehe United States or a foreign country, oor aircraft, either by statute, decree, or
smaller of the taxable year or the term athe sale of airline tickets by a cruise shiptherwise; or
the charter, if such information is avail-operator or cruise tickets by an air carrier; (iii) Exchanges diplomatic notes with
able. An allocation based on the net in- (ii) The sale or rental of real property; the United States, or enters into an agree-
come of such lessee-operator will not be (iii) Treasury activities involving the ment with the United States, that provides
considered reasonable for this purpose. investment of excess funds or fund$or a reciprocal exemption under section
(9) Activities incidental to the interna- awaiting repatriation generated by the o883.
tional operation of ships or aircraf-(1) eration of ships or aircraft; (2) Determining equivalent exemptions
General rule Certain activities of an op- (iv) Rental of containers for a domestidor each category of incomeWhether a
erator of ships or aircraft are so closely rdeg of transportation in connection withforeign country grants an equivalent ex-
lated to the primary activity of operationinternational carriage of cargo; emption is determined separately with re-
of ships or aircraft that they are consid- (v) Passive investment in an enterprisspect to each category of income listed in
ered incidental to such operations. Inengaged in the international operation gbaragraphs (h)(2)(i) through (vii) of this
come from these incidental activities is elships or aircraft; section and is determined separately with
igible for the reciprocal exemption under (vi) Services performed for partiesrespect to income from the operation of
this section. Examples of activities of ather than passengers, consignors or coships and income from the operation of
foreign corporation engaged in the intersignees, such as ground services at podscraft. Where an exemption is unavail-
national operation of ships or aircraft thabr airports or ship or aircraft maintenanceable in the foreign country for a particular
may be considered incidental to such opar category of income, a foreign corporation
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organized in that country shall not be perrespect to different categories of such in- (v) Territorial tax systems A foreign
mitted to exempt that category of incomeome. If a foreign corporation bases itsountry with a territorial tax system will
from U.S. tax under this section, everlaim for an exemption on section 88%de treated as granting an equivalent ex-
though the foreign country may grant amather than the income tax convention, themption if it treats income from the inter-
equivalent exemption for other categorieforeign corporation must satisfy all of thenational operation of ships or aircraft de-
of income. An equivalent exemption mayequirements under this regulation taived by a U.S. corporation as 100 percent
be available for income derived from thegualify for an exemption from U.S. in- foreign source and thereby not subject to
international operation of ships evercome tax. See §1.883-4(b)(3) for ruletax, even if the income is derived from a
though income derived from the internaregarding shareholders resident in a foroyage or flight that begins or ends in that
tional operation of aircraft may not be exeign country that offers an equivalent exforeign country.
empt, and vice versa. A separate determgmption under a treaty. (vi) Countries that tax on a residence
nation of whether a foreign country grants (4) Exemptions not qualifying as equiv-basis A foreign country that generally
an equivalent exemption must be madalent exemptions-(i) General rule Ex- provides an equivalent exemption to cor-
for each of the following categories of in-emptions provided to corporations orgaporations organized in the United States
come— nized in the United States by certairbut also imposes a residence-based tax on
(i) Income from the carriage of cargoforeign countries may not satisfy thecertain corporations organized in the
and passengers (operating income); equivalent exemption requirements of thi€nited States, may nevertheless be con-
(i) Time or voyage (full) charter in- section. sidered to grant an equivalent exemption
come (or full rental); (i) Reduced tax rate or time limited exif the residence-based tax is imposed only
(iif) Bareboat charter income (or bareemption The exemption granted by theon a corporation organized in the United
boat rental); foreign country’s law or income tax con-States that maintains its center of manage-
(iv) Incidental bareboat charter incomesention must be a complete exemptionment and control or other comparable at-
(or incidental bareboat rental); The exemption may not constitute merelyributes in that foreign country. If the res-
(v) Incidental container-related in-a reduction to a non-zero rate of tax levietdlence-based tax is imposed on
come; against corporations organized in theorporations organized in the United
(vi) Income incidental to the operationUnited States engaged in the internation&tates and engaged in the international
of ships or aircraft other than incidentabperation of ships or aircraft or a tempoeperation of ships or aircraft that are not
income described in paragraphs (h)(2)(ivjary reduction to a zero rate of tax fomanaged and controlled in that foreign
and (v) of this section; and only a limited period of time, such as incountry, the foreign country shall not be
(vii) Capital gains of the operator fromthe case of a tax holiday. treated as a qualified foreign country and
the sale, exchange or other disposition of (iii) Inbound or outbound freight tax shall not be considered to grant an equiva-
a ship, aircraft, container or related equip#ith respect to the carriage of cargo, thieent exemption for purposes of this sec-
ment or other moveable property used bfpreign country must provide an exemption.
that operator in the international operatiotion from tax for income from transport- (vii) Exemptions within categories of
of ships or aircraft. ing freight both inbound and outboundncome A foreign country must provide
(3) Special rule with respect to incomebefore it will be considered to grant aran exemption from tax for all income in a
tax conventions If a corporation is orga- equivalent exemption. A foreign countrycategory of income, as defined in para-
nized in a foreign country that provides arthat imposes tax only on outbound freighgraph (h)(2) of this section. For example,
equivalent exemption only through an inwill not be treated as granting an equivaa country that exempts income from the
come tax convention with the Unitedlent exemption for income from transportbareboat charter of passenger aircraft but
States, the foreign corporation must satng freight inbound into that country. not the bareboat charter of cargo aircraft
isfy the terms of that convention before it (iv) Exemptions for limited types ofdoes not provide an equivalent exemp-
can receive a benefit under the conventiorargo. A foreign country must provide antion. However, an equivalent exemption
and the foreign corporation may not clainexemption from tax for income from may be available for income derived from
an exemption under section 883. If, howtransporting all categories of cargo beforéhe international operation of ships even
ever, the corporation is organized in a forit will be considered to grant an equivathough income derived from the interna-
eign country that offers an equivalent exlent exemption. For example, if a foreigrtional operation of aircraft may not be ex-
emption under an income tax conventiomountry were generally to impose tax oempt, and vice versa.
and also by some other means, such as imgome from the international carriage of (i) Treatment of possessiona posses-
diplomatic note or domestic law, the for-cargo but to provide a statutory exempsion of the United States will be consid-
eign corporation may choose annuallyion for income from transporting agricul-ered to grant an equivalent exemption and
whether it will claim benefits under sec-tural products, the foreign country wouldwill be treated as a qualified foreign coun-
tion 894 and the income tax convention onot be considered to grant an equivalenty if it is on a mirror system. The term
an exemption under section 883. Thigxemption with respect to income frommirror systenrefers to the general applic-
choice will apply with respect to all in-the international carriage of cargo andbility in the possession of the Internal
come of the corporation from the internapassengers and would not be a qualifielevenue Code of 1986, as amended, with
tional operation of ships or aircraft andoreign country with respect to that typehe name of the possession substituted for
the choice cannot be made separately witif income. “United States” where appropriate. If a
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possession does not use a mirror systeiimitation On Benefits article in a Unitedto each class of stock described in para-
the possession may nevertheless beStates income tax convention; and graph (d)(2)(i) of this section (relating to
qualified foreign country if, for example, (v) Any other exchange that the Secreclasses of stock relied on to meet the reg-
it provides for an equivalent exemptiortary may designate by regulation or othemlarly traded test)—
through its internal law. wise. (1) The number of shares in each such
() Expenses related to exempt income (2) Exchanges with multiple tierdf an class that are traded during the taxable
not deductible from non-exempt incameexchange in a foreign country has morgear on all established securities markets
If a qualified foreign corporation derivesthan one tier or market level on whichn that country exceeds
income from the international operatiorstock may be separately listed or traded, (2) The number of shares in each such
of ships or aircraft as well as from a noneach such tier shall be treated as a sepdass that are traded during that year on
exempt activity, and that income is effecrate exchange. established securities markets in any other
tively connected with the conduct of a (3) Computation of dollar value of single foreign country.
trade or business within the United Statestock traded For purposes of paragraph (d) Regularly traded—(1) General
the foreign corporation may not deductb)(1)(i) of this section, the value in U.S.rule. For purposes of this section, stock
from income derived from a non-exemptollars of shares traded during a calendaf a corporation is regularly traded on one
activity, any amount otherwise allowableyear shall be determined on the basis @i more established securities markets, as
as a deduction from qualified shipping othe dollar value of such shares traded akefined in paragraph (b) of this section,
aircraft income if that income is excludedeported by the International Federatiotif—
under this proposed rule. See sectioof Stock Exchanges located in Paris, or, if (i) One or more classes of stock of the
265(a)(1). not so reported, then by converting int@orporation that, in the aggregate, repre-
Par. 4. Sections 1.883-2 throughJ.S. dollars the aggregate value in locadent 80 percent or more of the total com-
1.883-5 are added to read as follows: currency of the shares traded using an ekined voting power of all classes of stock
§1.883-2 Treatment of publicly-traded change rate equal to the average of the such corporation entitled to vote and of
spot rates on the last day of each month die total value of the stock of such corpo-
) . the calendar year. ration are listed on such market or mar-
(2) General rule Aforeign corporation 4y Qver-the-counter marketAn over- kets during the taxable year; and
shall satisfy the stock ownership test of,e_counter market is any market re- (i) With respect to each class relied on
81.883-1(c)(2) if it is considered a pubsja e by the existence of an interdealeio meet the 80 percent requirement of
licly-traded corporation and satisfies the, otation system. An interdealer quotaparagraph (d)(1)(i) of this section—
substantiation and reporting requiremenig,, system is any system of general cir- (A) Trades in each such class are ef-
of paragraphs (e) and (f) of this section,jation to brokers and dealers that regdected, other than in de minimis quanti-
To be considered a publicly-traded corpop,y gisseminates quotations of stocksies, on such market or markets on at least
ration, the stock of the foreign corporay g securities by identified brokers 060 days during the taxable year (or 1/6 of
tion must be primarily traded and reguyeglers, other than by quotation sheetbe number of days in a short taxable
larly traded on one or more establisheg},t are prepared and distributed by a brgear): and
securities markets, as those terms are ggs; or gealer in the regular course of busi- (B) The aggregate number of shares in
fined in paragraphs (b), (c), and (d) of thigiess and that contain only quotations afach such class that are traded on such
section, in the United States or any qualisch proker or dealer. market or markets during the taxable year
fied foreign country. (5) Discretion to determine that an ex-are at least 10 percent of the average num-
(b) Established securities marke{1) = change does not qualify as an establisheatr of shares outstanding in that class dur-
General rule For purposes of this seC-gecrities market The Commissioner ing the taxable year (or, in the case of a
tion, the termestablished securities mar-p a5y determine that a securities exchangghort taxable year, a percentage that
ket_means,_for any ta_v_(able year— _that otherwise meets the requirements @fquals at least 10 percent of the average
(i) A foreign securities exchange that ispis paragraph (b) of this section does natumber of shares outstanding in that class
officially recognized, sanctioned, or Suaiify as an established securities maduring the taxable year multiplied by the
pervised by a governmental authority Ofe¢ i number of days in the short taxable year,
the country in which the market is lo- (jy The exchange does not have adafivided by 365).
cated, and has an annual value of sharg§aie jisting, financial disclosure, or trad- (2) Classes of stock traded on a domes-
traded on the exchange exceeding $1 bilyy requirements (or does not adequateljc established securities market treated
lion during each of the three calendagnqrce such requirements); or as meeting trading requirementg class
years immediately preceding the begin- (jj) There is not clear and convincingof stock that is traded during the taxable
ning of the taxable year; evidence that the exchange ensures tlyear on an established securities market
~ (i) A national securities exchange that.tjye trading of listed stocks. located in the United States shall be con-
is registered under section 6 of the Securi- ¢y primarily traded For purposes of sidered to meet the trading requirements
ties Act of 1934 (15 U.S.C. 781); this section, stock of a corporation is priof paragraph (d)(1)(ii) of this section if
(iii) A United States over-the-counterpariiy traded on one or more establishethe stock is regularly quoted by dealers
market, as defined in paragraph (b)(4) fecyrities markets, as defined in paramaking a market in the stock. A dealer

this section; , graph (b) of this section, if, with respecimakes a market in a stock only if the
(iv) Any exchange designated under &
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dealer regularly and actively offers to, andection 1563(e)(1), and stock owned withation for purposes of §1.883-1(c)(2)
in fact does, purchase the stock from, arttie application of section 267(c). Furthemmust substantiate that the stock of the for-
sell the stock to, customers who are naih determining whether a corporation is reeign corporation is primarily and regu-
related persons (as defined in sectiolated to a partnership under sectiofarly traded on an established securities
954(d)(3)) with respect to the dealer in the67(b)(10), a person is considered to owmarket. If one of the classes of stock on
ordinary course of a trade or business. the partnership interest owned directly bwhich the foreign corporation relies to
(3) Closely-held classes of stock nosuch person and the partnership interesteet this test is closely-held within the
treated as meeting trading requirement owned with the application of sectionmeaning of paragraph (d)(3)(i) of this sec-
(i) General rule Except as provided in 267(e)(3). tion, the foreign corporation must obtain
paragraph (d)(3)(ii) of this section, a class (4) Anti-abuse rule Trades between an ownership statement described in
of stock of a foreign corporation listed orrelated persons described in sectio81.883-4(d) from each qualified share-
an established securities market or ma267(b), as modified by paragraphholder and intermediary that it relies upon
kets and otherwise meeting the trading réd)(3)(iii) of this section, and trades con+o satisfy the exception to the closely-held
quirements of paragraph (d)(1)(ii) of thisducted in order to meet the requirementslass of stock rule, but only to the extent
section shall not be treated as meeting tled paragraph (d)(1) of this section (thesuch statement would be required if the
trading requirements of paragraphrading rule) shall be disregarded. A clasreign corporation were relying on the
(d)(1)(ii) of this section (or the require-of stock shall not be treated as meetingualified shareholder test of §1.883—-4
ments of paragraph (d)(2) of this sectionjhe trading requirements of paragraphith respect to those shares of stock. The
for a taxable year if, at any time during(d)(1) of this section if there is a pattern oforeign corporation must also maintain
the taxable year, one or more persons whrades conducted to meet the requiremerasd provide to the Commissioner upon re-
own at least 5 percent of the value of thef paragraph (d)(1) of this section. Foiuest a list of its shareholders of record
outstanding shares of the class of stock @ample, trades between two persons thahd any other relevant information known
percent shareholders as determined undeccur several times during the taxabléo the foreign corporation.
paragraph (d)(3)(iii) of this section) own,year may be treated as an arrangement or(2) Availability and retention of docu-
in the aggregate, 50 percent or more & pattern of trades conducted to meet thments for inspectionThe documentation
the value of the shares. trading requirements of paragraphdescribed in paragraph (e)(1) of this sec-
(i) Exception Notwithstanding the (d)(1)(ii) of this section. tion must be retained by the corporation
general rule of paragraph (d)(3)(i) of this (5) Example The closely-held class of seeking qualified foreign corporation sta-
section, a closely-held class of stock thadtock rule in paragraph (d)(3) is illustratedus (the foreign corporation) until the ex-
otherwise satisfies the trading requireby the following example: piration of the statute of limitations for
ments of paragraph (d)(1)(ii) of this sec- Example. Closely-held exceptieii) Facts X  the taxable year of the foreign corporation
tion may be treated as meeting such tradf- @ corporation organized in a qualified foreigny \yhjch the documentation relates. Such
. . . . country. X has one class of stock that is listed an . .
ing requwements |_f the forelgnprim‘,jIrin traded on an established securities mark oc_umenta_non must be mad_e f_;tvallable
corporation can establish that more thajg the qualified foreign country. The class of stoc€Or inspection by the Commissioner at
50 percent of the value of the outstandingf X also meets the trading requirements of parssuch time and such place as the Commis-
shares of the class of stock is owned, @raph (d)(1)(ii) of this section. However, the found-sioner may request in writing.
treated as owned under §1.883-4(c), Utgg family owns 60 percent of that class of stock (f) Reporting requirementsA foreign
. rough Hold Co. The remaining 40 percent is not . . . .
persons who are qualified shareholderg, by any 5 percent shareholder. Some of tl%orporatmn relying on 'Fhls sec_t|on to sat-
within the meaning of §1.883-4(b), forfamily members are U.S. residents, while the relSfy the stock ownership requirements of
more than half the number of days duringnhaining family members are residents of the quali§1.883—1(c)(2) must provide the follow-
the taxable year. In addition, such peified foreign country. Individuals A and B are mem-ing information that is current as of the
sons may not own their interests in th&¢'s of the founding family and each owns 1Gng of the corporation’s taxable year, in
foreign corporation either directly or byPerce" of the stock of Hold Co. ddition to the information required in
9 . p - . y y (i) Analysis Because Hold Co owns 60 percenf”’l ) _q -
applying the attribution rules of of the class of stock, Hold Co is a 5 percent shar&1.883-1(c)(3) to be included in its Form
81.883-4(c) through bearer shares. Fulelder and the class of stock will not be regularly1120F for the taxable year—
ther, the foreign corporation must obtairtraded unless X can prove, applying the attribution (1) The name of the country in which
from such persons the relevant documeI?E'eeztgifi'fsfggdg\fv)r;etgagm?éztézags5gwﬂzgir:d‘gbe stock is primarily traded;
tatl_(_)_n described in §1.883—4(d). §1.883-4(c), by residents of a qualified foreign (2) The name of the estabhs_hed securi-
(iii) Treatment of related persanSolely  country. If X can demonstrate that more than 581€S market or markets on which that the
for purposes of determining whether a pelercent of the stock held by Hold Co is owned bytock is listed;
son is a 5 percent shareholder, persons fealified shareholders, X can meet this burden and (3) A description of each class of stock
lated within the meaning of section 267 (b Stock of X will be regularly traded because th¢e|iaq ypon to meet the requirements of
exception in paragraph (d)(3)(ii) of this section . . . .
shall be treated as one person. In determifj; apply. paragraph (d) of this section, including
ing whether two or more corporations are (e) Substantiation that a foreign corpo-_the number of shares issued and outstand-
members _of the same controlle_d 9rOURytion is publicly tradee—(1) In general N9 @s of the close of the taxable year,
under section 267(b)(3), a person is consigk foreign corporation that relies on the (4) For each c_Iass of stock relied upon
ered to own stock own_ed dlrectly_ by_SUCIE;uincIy traded test of this section to est© m_eet the_rqulrements of paragraph (d)
person, stock owned with the application of;jish that it is a qualified foreign corpo-Of this section, if one or more 5 percent
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shareholders, as defined in paragrapthis section unless— CFC has one or more U.S. shareholders
(d)(3)(i) of this section, own in the aggre- (i) Such corporation would be a CFC ashat are domestic partnerships, estates, or
gate 50 percent or more of the value of th@efined in section 957(a) if such sectiortrusts, the proportionate interest of the
outstanding shares of that class of stock atere applied without regard to sectiorsubpart F income of the CFC will not be
any time during the taxable year, state—318(a)(4); and treated as includible in the gross income
(i) The name and address of each 5 per- (ii) More than 50 percent of the CFC’sof any partner, beneficiary or other inter-
cent shareholder of that class of stock arglibpart F income (as defined in sectioast owner of such U.S. shareholder that is
each related person whose stock is treat®82) derived from the international operaa U.S. citizen, resident of the United
as owned by the 5 percent shareholder; tion of ships or aircraft is includible, pur-States or a domestic corporation unless
(if) For each qualified shareholder ofsuant to section 951, in the gross incomthe CFC obtains the documentation de-
the closely-held class of stock uporof one or more U.S. citizens, individualscribed in paragraph (c)(2) of this section.
whom the corporation intends to rely taesidents of the United States or domestic (2) Documentation from certain U.S.
satisfy the exception to the closely-helatorporations for the taxable years of suckhareholders—(i) In general A CFC can
class of stock rule of paragraph (d)(3)(iipersons in which the taxable year of thenly meet the documentation requirements

of this section— CFC ends. of paragraph (c)(1) of this section if the
(A) The name of each such share- (2) Examples The income inclusion CFC obtains the following documentation

holder; test of this paragraph (b) is illustrated ifrom each U.S. shareholder that is a part-
(B) The percentage of the total value othe following examples: nership, estate or trust, with respect to the

the stock held by each such shareholder; Example 1 CFC eamns U.S. source income fromgaxable year of the entity which ends with
(C) The address of record of each sudf€ international operation of aircraft that is not efyy \yithin the taxable year of the CFC—
hareholder: fectively connected with the conduct of a U.S. trade (A) A copy of the Form 5471, “Infor-
S ! . or business. CFC is organized in a qualified foreign " Py o
(D) The country of residence of eachountry. CFC is not a publicly traded corporationmation Return of U.S. Persons With Re-
such shareholder, determined undednd all of its U.S. shareholders, as defined in sectigpect to Certain Foreign Corporations,” if
§1.883-4(b)(2)(residence of individual®51(b), are domestic partnerships. All of the partrequired to be filed with the U.S. share-
shareholders) or §1.883—4(d)(3)(specidle’s in those domestic partnerships are citizens apgh|qer’s return and with the Internal Rev-

esidents of foreign countries. Thus, the CFC fails

rules for residence of certain sharehold; i -ome inclusion test of paragraph (b)(1) of thi€ "Y€ Service Center, Philadelphia PA

ers); section because no amount of the CFC's relevart9255;

(E) The portion of the taxable year ofubpart F income is includible in the gross income (B) A written statement, signed under
the foreign corporation during which theof one or more U.S. citizens, individual residents openalties of perjury by a person autho-
requisite ownership in the closely-held"® United States or domestic corporations. Thergizaq tg sign the U.S. Federal tax return of
block of stock by qualified shareholdergor e CFC must satisty the rules of 81.883-4, rey o ) g ~ghareholder, providing the fol-

o ya Sgarding the qualified shareholder stock ownershi o ) > p 9
was satisfied; test, in order to satisfy the stock ownership test dPWing information with respect to each

(5) The percentage of the value of th@1.883-1(c)(2) and be considered a qualified foreigh).S. citizen, individual resident of the
class of stock represented by the widelysorporation. ‘ _ ~ United States or domestic corporation that
held block of stock; and qujﬁiae??g?eénscrggmcrs ;idaiffof;;%iﬂzji’r;zeﬁs a partner, beneficiary or other interest
(6) Any other specified information. _ corporation. Corp A, a domestic corporation, own$WN€T of each such US shareholder and
§1.883-3 Treatment of controlled foreigrsg percent of the value of the stock of Ship Co. x, #PON whom the CFC intends to rely to
corporations—(a) General rule A for- domestic partnership, owns the remaining 50 pesatisfy the income inclusion test of para-
eign corporation that is a controlled for-cent of the value of the stock of Ship Co. AU.S. citgraph (b)(1) of this section—
eign corporation (CFC), as defined in sedZe" is @ partner owning a 20 percent interest in X. (1) The name, address (if not a non-res-
tion 954(a), satisfies the stock ownershimdlvIdual partners owning 80 percent of X are citiy ential address, such as a post office box

! o0 ) Qens and residents of foreign countries. There are HS . ' R P )

test of §1.883-1(c)(2) if it meets the iNspecial allocations of partnership income. Ship c®F In care of a financial intermediary or
come inclusion test in paragraph (b)(1) ofatisfies the income inclusion test of paragrapstock transfer agent), and taxpayer identi-
this section and satisfies the substantidp)(1) of this section because 60 percent (50% fication number;
tion and reporting requirements of para20% x 50%))of the subpart F income would be in- 5y The jnterest owner’s proportionate

hs (c) and (d) of this section, res eCludlble In the gross income of U.S. citizens o indi, terest in the U.S. shareholder that re-
grap 1 p Q/idual residents of the United States or domestig1 N .
tively (the CFC test). A CFC that fails thecorporations. If Ship Co satisfies the substantiatioH€Cts that owner’s share of subpart F in-
income inclusion test of paragraph (b)(1nd reporting requirements of paragraphs (c) and (@ome required to be included in income
of this section may not satisfy the stockf this section, respectively and the reporting reon such interest owner’s U.S. Federal in-
ownership test of §1.883-1(c)(2) unlesfgour'er?mnecrgrs g:;tit)':%_l(c)@' it will be a qualified;ome tax return;
the CFC demonstrates that it meets either(cg) Sl?bstanﬁatin CEC stock owner- (3) The percentage of the vote and the
the publicly traded test of §1.883-2 or the 9 percentage of the value of shares of the

qualified shareholder test of §1.883-4. ship—(1) In general A CFC relying on CFC owned by each such interest owner;

. . . this section to satisfy the stock ownershi
(k.)) Special rule for CFCs with f:ertaln test of §1.883-1(c)(2) must establish aFI-lnd
entity shareholders- (1) Income inclu-

sion test For purposes of these proposet e facts necessary to satisfy the Commis-

. ; ioner that it qualifies under the CFC test, (i) Avall_ablllty f’ind retention of dogu-
rules, a CFC will not be considered to satfi . : : ents for inspectionThe documentation
or purposes of the income inclusion tes(T

isfy the requirements of paragraph (a) oéf paragraph (b)(1) of this section, if the escribed in paragraph (c)(2)(i) of this
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section must be retained by the corporahareholder only if the shareholder—  dent of a qualified foreign country based
tion seeking qualified foreign corporation (i) Is a resident of a country that offerson special rules pursuant to paragraph
status (the CFC) until the expiration of then equivalent exemption for the saméd)(3) of this section.
statute of limitations for the taxable yeatype of income (as described in §1.883— (ii) Tax home For purposes of this sec-
of the CFC to which the documentatiori(h)(2)), as that earned by the foreign cottion, an individual’s tax home is considered
relates. Such documentation must bporation and for which the foreign corpo+o be located at the individual’s regular or
made available for inspection by theation is seeking an exemption; principal (if more than one regular) place of
Commissioner at such place as the Com- (ii) Does not own its interest in the for-business. If the individual has no regular or
missioner may request in writing. eign corporation through bearer shares gprincipal place of business because of the
(d) Reporting requirementsA foreign ther directly or by applying the attributionnature of his business (or lack of a busi-
corporation that relies on the CFC test afules of paragraph (c) of this section; ness), then the individual’s tax home is lo-
this section to satisfy the stock ownership (iii) Provides to the foreign corporationcated at his regular place of abode in a real
test of 81.883-1(c)(2), must provide thehe documentation required in paragrapand substantial sense. If an individual has
following information in addition to the (d) of this section and the foreign corporano regular or principal place of business
information required in §1.883-1(c)(3) totion meets the reporting requirements adnd no regular place of abode in a real and
be included in its Form 1120F for the taxparagraph (e) of this section with respeubstantial sense in a qualified foreign
able year. The information must be curto such shareholder; and country for 183 days or more of the taxable
rent as of the end of the corporation’s tax- (iv) Is described in one of the followingyear, that individual does not have a tax
able year and must include thecategories of qualified shareholders— home for purposes of this section.
following— (A) An individual not described in  (3) Certain income tax convention re-
(1) The name, address in the corporatgaragraph (b)(1)(iv)(E) of this sectionstrictions applied to shareholdes(i)
records (if that address is not a non-res{whose residency is determined undeipplication of restrictions A shareholder
dential address such as a post office bgaragraph (b)(2) of this section); otherwise described in paragraph (b)(1) of
or in care of a financial intermediary or (B) The government of a qualified for-this section may be a resident of a foreign
stock transfer agent) and taxpayer identeign country (or a political subdivision orcountry that provides an equivalent ex-
fication number of each U.S. shareholddocal authority of such country); emption for the category of income at
of the CFC; (C) A foreign corporation that is orga-issue through an income tax convention
(2) The percentage of the value of thaized in a qualified foreign country andwith the United States. If the shareholder
shares of the CFC that is owned by eadheets the publicly traded rules ofrelies on the convention to demonstrate

U.S. shareholder, as defined in sectio§1.883-2; that the country of residence provides an
957(a) if such section were applied with- (D) A not-for-profit organization de- equivalent exemption and the convention
out regard to section 318(a)(4); scribed in paragraph (b)(4) of this sectiohas a requirement in the shipping and air

(3) If one or more of the U.S. shareholdthat is not a pension fund as defined itransport article other than residence,
ers is a domestic partnership, estate @aragraph (b)(5) of this section and that isuch as place of registration or documen-
trust, the name, address, taxpayer identiforganized in a qualified foreign country;tation of the ship or aircraft, or in the lim-
cation number and percentage of the vota itation on benefits (LOB) article, such as
and the percentage of the value of shares of(E) A beneficiary of a pension fund (asa percentage of resident ownership, the
the CFC owned by each interest owner afefined in paragraph (b)(5)(iv) of this secshareholder is not a qualified shareholder
each such U.S. shareholder that is a U.8on) administered in or by a qualified for-unless the corporation seeking qualified
citizen, individual resident of the Unitedeign country (whose residency is deterforeign corporation status would satisfy
States or a domestic corporation; and  mined under paragraph (d)(3)(iii) of thisany such additional requirement if it were

(4) Any other specified information.  section). organized in such foreign country.
§1.883-4 Qualified shareholder stock (2) Residence of individual sharehold- (ii) Examples The rules of this para-
ownership test ers—(i) General rule An individual not graph (b)(3) are illustrated by the follow-

) . described in paragraph (b)(1)(iv)(E) ofing examples:
(2) General rule Aforeign corporation s section is a resident of a qualified for- Example 1. LOB article requiring additional
shall satisfy the stock ownership test Oéign country only if the individual is fully Country B ownership Ship Co is organized in
§1.883-1(c)(2) if more than 50 percent ofiable to tax as a resident in such CountrCountry A. Country A provides an equivalent ex-

its stock (by value) is owned, or treated R o (¥mption through a diplomatic note. Eighty percent
owned b)(/ gpplying)] the attribution rules o .g., an individual who is liable to tax on the value of the shares of Ship Co is owned by a

- ) a remittance basis in a foreign countryesident of Country B. Country B provides an
paragraph (c) of this sectlop, for at |e.a§hi|| not be treated as a resident of thagquivalent exemption only through an income tax
half of the number of days in the forelgrl:ountry) and. in addition— convention with the United States. The limitation

corporation’s taxable year by one or more (A) The individual's tax home, within on benefits article in the income tax convention be-

ifi iti i .. . tween the United States and Country B requires that
qualified shareholders. In addition, a forthe meaning of paragraph (b)(2)(ii) of thisnore than 75 percent of the value of the shares of a

eign corporatlon_ must m.eet the SubSt"’mtgeCtion, is within that qualified foreign Country B corporation must be owned by residents
ation and reporting requirements of Par%ountry for 183 days or more of the taxof Country B before such corporation could receive

graphs (d) and (e) of this section. able year: or benefits under the income tax convention. In accor-
(b) Qualified shareholder(1) Gen- L , .dance with paragraph (b)(3) of this section, in order
eral rule. A shareholder is a qualified (B) The individual is treated as a '€Slor the Country B resident to be a qualified share-
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holder, Ship Co must meet the LOB requirements afefined The termpension fundshall tion to the closely-held test of
the United States/Country B income tax conventiopnean a government pension fund or §1.883-2(d)(3)(ii) and paragraph (a) of this
gpp“ed as if Ship Co were a Country B corporation government pension fund, as thossection, stock owned by or for a corpora-
ecause 80 percent of the value of the shares of Ship . . . . . .
Co is owned by a resident of Country B, this requirel€'Ms are defined, respectively, in paration, partnership, trust, estate, or mutual in-
ment is satisfied and the Country B shareholder magraph (b)(5)(ii) and paragraph (b)(5)(iii)surance company or similar entity shall be
be a qualified shareholder. of this section, that is a trust, fund, fountreated as owned proportionately by its
_ Example 2. Income tax convention requiring reggjation, or other entity that is establisheghareholders, partners, beneficiaries,
::‘rgtfxr?;jhg‘tis:;ﬁ %‘;'feog%aenrﬁ:do': ggﬂ;t?;);exclusively for the benefit of employeeggrantors, or other interest holders as pro-
Country X’s domestic law grants an equivalent ex®f former employees of one or more emvided in paragraphs (c)(2)through (6) of this
emption to shipping corporations organized in th@loyers, the principal purpose of which isection. The proportionate interest rules of
United States. Country Y grants an equivalent exo provide retirement, disability, andthis paragraph (c) shall apply successively
emption for shipping income through an income tajeath benefits to beneficiaries of such emspward through a chain of ownership, and a
ionxe.m'on between the United States and Countiy o4 hersons designated by such benperson’s proportionate interest shall be com-
. Article 8 of the income tax convention provides_ 7 . . . . . . .
that the exemption will apply only if the ships areliCiaries in consideration for prior ser-puted for the relevant days or period that is
registered in the contracting state of the taxpayer¥ices rendered. taken into account in determining whether a
country of residence. Ship Co owns a ship regis- (ii) Government pension fund# gov- foreign corporation satisfies the require-
tered in Country Y and a ship registered in Countneryment pension fund is a pension funthents of paragraph (a) of this section.
Z. In accordance with paragraph (b)(3) of this SeG, oy jo 5 controlled entity of a foreign sov-Stock treated as owned by a person by rea-
tion, in order for the Country Y resident to be a qual- . . L. .
ified shareholder, Ship Co must meet the flaggin§€1gN within the principles of son of this paragraph (c) shall be treated as
requirements of the United States/Country Y incom81.892-2T(c)(1) (relating to pensionactually owned by such person for purposes
tax convention applied as if Ship Co were a Countrjunds established for the benefit of emef this section. An owner of an interestin an
Y corporation. Thus, the Country Y shareholderg)|oyees or former employees of a foreigmssociation taxable as a corporation shall be
may be qualified shareholders with respect to 'nlgovernment). treated as a shareholder of such association
come earned by the ship registered in Country Y b . .
not with respect to the income earned by the ship (i) Non-government pension fund&  for purposes of this paragraph (c).
registered in Country Z. Thus, if Ship Co otherwisd10Nn-government pension fund is a pen- (2) Partnerships—(i) General rule A
satisfies the requirements of this proposed rule, Shigion fund that— partner shall be treated as having an inter-
Co may exclude its income derived from the interna- (A |5 gdministered in a foreign countryest in stock of a foreign corporation
;'O”al operation of the ship registered in Country Y 4 jo o hiact to supervision or regulatioowned by a partnership in proportion to
rom gross income for purposes of its United StateS .
income tax, but may not exclude its income from th®Y @ governmental authority (or other authe least of—
international operation of the ship registered ithority delegated to perform such supervi- (A) The partner’'s percentage distribu-
Country Z. sion or regulation by a governmental autive share of the partnership’s dividend in-
(4) Not-for-profit organizations Anot-  thority) in such country; come from the stock;
for-profit organization is a qualified (B) Is generally exempt from income (B) The partner’s percentage distribu-
shareholder if it meets the following re-taxation in its country of administration; tive share of gain from disposition of the
quirements— (C) Has 100 or more beneficiaries; andstock by the partnership; or
() It is a corporation, association tax- (D) The trustees, directors or other ad- (C) The partner’s percentage distribu-

able as a corporation, trust, fund, foundaninistrators of which pension fund pro-tive share of the stock (or proceeds from

tion, league or other entity operated exvide the documentation required in parathe disposition of the stock) upon liquida-

clusively for religious, charitable, graph (d) of this section. tion of the partnership.
educational, or recreational purposes, and (iv) Beneficiary of a pension fundrhe (i) Partners resident in the same coun-
not organized for profit; term beneficiary of a pension furghall try. For purposes of this paragraph, all

(ii) It is generally exempt from tax in mean any person who has made contribgualified shareholders that are partners in a
its country of organization by virtue of itstions to a pension fund, as that term is deartnership and that are residents of, or or-
not-for-profit status; and fined in paragraph (b)(5)(i) of this sec-ganized in, the same qualified foreign

(iii) Either— tion, or on whose behalf contributionscountry shall be treated as one partner.

(A) More than 50 percent of its annuahave been made, and who is currently réhus, the percentage distributive shares of
support is expended on behalf of personseiving retirement, disability, or deathdividend income, gain and liquidation
described in paragraph (b)(1)(i) of thishenefits from the pension fund or can reaights of all qualified shareholders that are
section (see paragraph (d)(3)(v) of thisonably be expected to receive such bepartners in a partnership and that are resi-
section for rules regarding the residencefits in the future, whether or not the perdents of, or organized in, the same quali-
of individual beneficiaries); or son’s right to receive benefits from thdied foreign country are aggregated prior to

(B) More than 50 percent of its annuatund has vested. See paragraph (c)(6) determining the least of the three percent-
support is derived from persons describeghis section for rules regarding the comages set out in paragraph (c)(2)(i) of this
in paragraph (b)(1)(i) of this section (segutation of stock ownership through nonsection. For the meaning of the teresi-

paragraph (d)(3)(v) of this section forgovernment pension funds. dent see paragraph (b)(2) of this section.
rules regarding the residence of individual (c) Rules for determining constructive (i) Examples The rules of paragraph
supporters). ownership—(1) General rules for attribu- (c)(2)(ii) of this section are illustrated by

(5) Pension funds-(i) Pension fund tion. For purposes of applying the excepthe following examples:
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Example 1. Stock held solely by qualified shareeept that an income beneficiary’s actuariadr similar entity (including an association
holders through a partnershipCountry X grants an jnterest in the trust will be determined asaxable as a corporation that does not
ggl;'t\éaloinég:s: ypg'fg'nﬁ g?ed C?u;rige'gds“éf;ﬂoﬁse:g the trust’'s only asset were the stockissue stock interests) shall be considered
within the meaning of paragraph (b)(1) of this sec] h€ interest of a remainder beneficiary imwned proportionately by the policy hold-
tion. Aand B are the sole partners of Partnership Btock will be equal to 100 percent minugrs, depositors, or other owners in the
P's only asset is the stock of Corporation Z, a Courthe sum of the percentages of any interesame proportion that such persons share
try X corporation seeking a reciprocal exemptiony the stock held by income beneficiariesin the surplus of such entity upon liquida-
Egieer ::l'j S:icnt'g: thp: d?s'ztggggxeofgieai;ssi'sn;I(')he ownership of an interest in stockion or dissolution.
percent, but A's distributive share of P's assets (d?Wned by a trust shall not be attributed to (6) Computation of beneficial interests
the proceeds therefrom) on P’s liquidation is 20 per@ny beneficiary whose interest cannot b non-government pension fundStock
cent. B's distributive share of P's income and gain igletermined under the preceding sentendeeld by a pension fund shall be consid-
20 percent and B is entitled to 80 percent of the aging any such interest, to the extent not atred owned by the beneficiaries of the
Zitjeﬁw;; ﬁi?ii:ﬂeesfrgfn;)a?agrzsh"(E;J(gzti;oc:}tributed by reason of this paragraphund equally on a pro-rata basis if—
this section, A and B will be treated as a single parf€)(3)(i), shall not be considered owned (i) The pension fund meets the require-
ner owning in the aggregate 100 percent of the stodky @ beneficiary unless all potential benements of paragraph (b)(5)(iii) of this sec-
of Z owned by P. ficiaries with respect to the stock are quation;

Example 2. Stock held by both qualified andfieq shareholders. In addition, a benefi- (ii) The trustees, directors or other ad-
2‘;2l'ﬂ::"t]:;dsz;aeriggge;;:';;“p%g fefgg:etﬂ'p ciary’s actuarial interest will be treated asninistrators of the pension fund have no
C, an individual who is not a resident of a qualifiec?€r0 t0 the extent that someone other thamowledge, and no reason to know, that a
foreign country, is also a partner in P and that C’the beneficiaries is treated as owning thero-rata allocation of interests of the fund
distributive share of P's income is 60 percent. Thetock under paragraph (c)(3)(ii) of thisto all beneficiaries would differ signifi-
distributive shares of Aand B are the same @&in  ggction. A substantially separate and ireantly from an actuarial allocation of in-
Zmzpéepﬁ)égift tmtdAef ?r:ztr;?tliﬂ;’;izzaﬁ:; 'gfg:rZ(;Iependent share of a trust, within théerests in the fund (or, if the beneficiaries’
graph (c)(2)(ii) of this section, qualified shareholdMeaning of section 663(c), shall beactuarial interest in the stock held directly
ers Aand B will be treated as a single partner owrireated as a separate trust for purposesaf indirectly by the pension fund differs
ing in the aggregate 40 percent of the stock of Zhis paragraph (c)(3)(i), provided thatfrom the beneficiaries’s actuarial interest
owned by P (i.e., the lowest aggregate percentage dﬁhyment of income, accumulated incomé the pension fund, the actuarial interests
s‘eigzn?f g:it:tz:g\éepﬂ:ireenst)?f;:\él?m? d'ggg:ﬁéﬁtgr corpus of a share of one beneficiary (atomputed by reference to the beneficia-
(100 percent) with respect to the Z stock). Thus, roup of beneficiaries) cannot affect theies’ actuarial interest in the stock);
fails to satisfy the ownership requirements of paraproportionate share of income, accumu- (iii) Either—
graph (a) of this section. lated income or corpus of another benefi- (A) Any overfunding of the pension

Example 3. Stock held through tiered partnergigry (or group of beneficiaries). fund would be payable, pursuant to the
ships Country X grants an equivalent exemption. A iy rantor trusts A person is treated governing instrument or the laws of the
and B are individual residents of Country X and are . . . . .
qualified shareholders within the meaning of para@S the owner of stock of a foreign corpoforeign country in which the pension fund
graph (b)(1) of this section. A and B are the soléation owned by a trust to the extent thas administered, only to, or for the benefit
partners of Partnership P. P is a partner in Partneille stock is included in the portion of theof, one or more corporations that are orga-
ship P1, which owns the stock of Corporation Z, gryst that is treated as owned by the penized in the country in which the pension
Country X corporation seeking & reciprocal exempg 0 der sections 671 through 679 (relatund is administered, individual benefi-
tion under this section. Assume that P’s distributivg o . . .
share of the dividend income, gain and liquidatiodd t0 grantors and others treated as subiaries of the pension fund or their desig-
rights with respect to the Z stock held by P1 is 4stantial owners). nated beneficiaries, or social or charitable
percent. Assume that of the remaining partners of (4) Corporations that issue stockA causes (the reduction of the obligation of
P1 only D is a qualified shareholder. D's distibushareholder of a corporation that issuethie sponsoring company or companies to
E\éfc:?\?reD’sf d';%rfb:t'ivv'gir;ir'g%(;n;el,:r;isge?'sno's Iilgtock shall be treated as owning stock of make future contributions to the pension
uidation is 25 percent. Under the attribution rules gﬁoreign corporation that is owned by sucliund by reason of overfunding shall not it-
paragraph (c)(2)(ii) of this section, A and B, treatecCOrporation on any day in a proportiorself result in such overfunding being
as a single partner, will own 40 percent of the Zhat equals the value of the stock ownedeemed to be payable to or for the benefit
stock owned by P1 (100 percent X 40 percent) angy sych shareholder to the value of albf such company or companies); or
vaﬁlgdbi;rialte(?hzsgs?lzg éi%eiifﬁffﬁﬂﬂirﬁj?fétock of such corporation. If, however, (B) The foreign country in which the
percent), gain (15 percent), and liquidation rightdN€re is an agreement, express or impliegension fund is administered has laws that
(25 percent) with respect to the Z stock). Thus, 5that a shareholder of a corporation willre designed to prevent overfunding of a
percent of the Z stock owned by P1 is treated asot receive distributions from the earnpension fund and the funding of the pen-
owned by qualified shareholders. ~ings of stock owned by the corporationsion fund is within the guidelines of such

~(3) Trusts and estates(i) Beneficia- {he shareholder will not be treated ataws; or

ries. In general, an individual shall beqning that stock owned by the corpora- (C) The pension fund is maintained to
treated as having an interest in stock of g provide benefits to employees in a partic-
foreign corporation owned by a trust or 5y pMutual insurance companies andular industry, profession, or group of in-
estate in proportion to the individual's acgjmjlar entities Stock held by a mutual dustries or professions and employees of

tuarial interest in the trust or estate, agsyrance company, mutual savings bankt least 10 companies (other than compa-
provided in section 318(a)(2)(B)(i), ex-
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nies that are owned or controlled, directlyhird calendar year following the year inshall be treated as a resident of the coun-
or indirectly, by the same interests) conwhich the ownership statement is signedry in which the pension fund is adminis-
tribute to the pension fund or receive bemsr the day that a change of circumstandered if the pension fund satisfies the doc-
efits from the pension fund; and occurs that makes any information on thementation requirements of paragraphs
(iv) The trustees, directors or other adewnership statement incorrect. For extd)(4)(v)(A) and (C)(]} of this section.
ministrators provide the relevant docuample, an ownership statement signed on (B) Non-government pension funén
mentation as required in paragraph (d) ddeptember 30, 2000, remains validndividual who is a beneficiary of a non-
this section. through December 31, 2003, unless cigovernment pension fund, as described in
(d) Substantiation of stock cumstances change that make the infoparagraph (b)(5)(iii) of this section, shall
ownership—(1) General rule A foreign mation of the statement no longer correcbe treated as a resident of the country of
corporation that relies on this section to (3) Special rules—(i) Determining res- the beneficiary’s address as it appears on
satisfy the ownership requirements ofdence of certain shareholder#\ foreign the records of the fund, provided it is not
8§1.883-1(c)(2), must establish all theorporation seeking qualified foreign cor-a nonresidential address, such as a post
facts necessary to satisfy the Commigoration status or an intermediary that is affice box or an address in care of a finan-
sioner that more than 50 percent of thdirect or indirect shareholder of such forcial intermediary, and provided none of
value of its shares is owned, or treated asgn corporation may determine the resithe trustees, directors or other administra-
owned applying paragraph (c) of this seadence of certain shareholders, for purtors of the pension fund know, or have
tion, by qualified shareholders. A foreignposes of paragraph (b)(2)(i)(B) of thisreason to know, that the beneficiary is not
corporation cannot meet this requiremergection, under one of the following spean individual resident of such foreign
with respect to any stock that is issued inial rules, in lieu of obtaining the owner-country. The rules of this paragraph
bearer form. A shareholder that holdship statements required in paragrapf)(3)(iii)(B) shall apply only if the non-
shares in the foreign corporation either difd)(2)(i) of this section from such sharegovernment pension fund satisfies the
rectly or indirectly in bearer form cannotholders. documentation requirements of para-
be a qualified shareholder. (i) Special rule for registered share-graphs (d)(4)(v)(A) and (C)jf this sec-
(2) Application of general rute-(i) holders owning less than one percent dfon.
Ownership statementsExcept as pro- widely-held corporations A foreign cor- (iv) Special rule for stock owned by
vided in paragraph (d)(3) of this section, @oration with at least 250 registered indipublicly-traded corporations Any stock
person shall only be treated as a qualifieddual shareholders, that is not a publiclyin a foreign corporation seeking qualified
shareholder of a foreign corporation if— traded corporation, as described ifioreign corporation status that is owned
(A) For the relevant period, the persorg1.883-2, (a widely-held corporation),by a publicly- traded corporation will be
completes an ownership statement denay not be required to obtain an ownerreated as owned by an individual resident
scribed in paragraph (d)(4) of this sectioship statement from an individual sharein the country where the publicly-traded
or has a valid ownership statement in efolder owning less than one percent of theorporation is organized if the foreign
fect under paragraph (d)(2)(ii) of this secwidely-held corporation at all times dur-corporation receives the statement de-
tion; ing the taxable year. If such widely-heldscribed in paragraph (d)(4)(iii) of this sec-
(B) In the case of a person owningoreign corporation is the foreign corporation from the publicly-traded intermedi-
stock in the foreign corporation indirectlytion seeking qualified foreign corporationary and copies of any relevant ownership
through one or more intermediaries (instatus, or an intermediary that meets th&tatements from shareholders of the pub-
cluding mere legal owners or recordholddocumentation requirements of paralicly traded corporation relied on to sat-
ers acting as nominees), each intermediraphs (d)(4)(v)(A) and (B) of this sec-isfy the exception to the closely-held class
ary in the chain of ownership betweertion, the widely-held foreign corporationof stock rule of §1.883-2(d)(3)(ii) as re-
that person and the foreign corporatiomay treat the address of record in its owrguired in paragraph (d)(2)(i) of this sec-
seeking qualified foreign corporation staership records as the residence of any legsn.
tus completes an intermediary ownershifhan one percent individual shareholder (v) Special rule for not-for-profit orga-
statement described in paragraph— nizations For purposes of meeting the
(d)(4)(v) of this section or has a valid in- (A) The individual's address of recordownership requirements of paragraph (a)
termediary ownership statement in effeds not a non-residential address, such asoé this section, a not-for-profit organiza-
under paragraph (d)(2)(ii) of this sectionpost office box or in care of a financial in-tion may rely on the addresses of record
and termediary or stock transfer agent; and of its individual beneficiaries and sup-
(C) The foreign corporation seeking (B) The officers and directors of theporters to determine the residence of an
qualified foreign corporation status ob-widely-held corporation neither know norindividual beneficiary or supporter,
tains the statements described in par&ave reason to know that the individualvithin the meaning of paragraph
graphs (d)(2)(i)(A) and (B) of this sec-does not reside at that address. (b)(2)(i)(B) of this section, to the extent
tion. (i) Special rule for beneficiaries ofrequired under paragraph (b)(4) of this
(i) Three-year period of validity The pension funds-(A) Government pension section, provided that—
ownership statements required in pardund An individual who is a beneficiary (A) The addresses of record are not
graph (d)(2)(i) of this section shall remairof a government pension fund, as definedonresidential addresses such as a post of-
valid until the earlier of the last day of thein paragraph (b)(5)(ii) of this section,fice box or in care of a financial interme-
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diary; section and the foreign corporation anghareholders, as defined in
(B) The officers, directors or adminis-whether this interest is owned either di§1.883-2(d)(3)(i), own in the aggregate
trators or the organization do not know orectly or indirectly through bearer shares0 percent or more of the value of the out-

have reason to know that the individuaand standing shares of that class of stock at
beneficiaries or supporters do not reside (F) Any other specified information.  any time during the taxable year, state—
at that address; and (i) Ownership statements from foreign (1) The name and address of each 5

(C) The foreign corporation seekinggovernments An ownership statementpercent shareholder and of each related
qgualified foreign corporation status refrom a government that is a qualifiedperson whose stock is treated as owned by

ceives the statement required in paragraghareholder is a written statement— the 5 percent shareholder;
(d)(4)(iv) of this section from the not-for- (A) Signed by either— (2) For each qualified shareholder upon
profit organization. (1) An official of the governmental au- whom the corporation intends to rely to

(4) Ownership statements from sharethority, agency or office who has supervisatisfy the exception to the closely-held
holders—(i) Ownership statements fromsory authority with respect to the governelass of stock rule of §1.883-2(d)(3)(ii)—
individuals An ownership statementment’s ownership interest and who is (i) The name of each such shareholder;
from an individual is a written statementauthorized to sign such a statement on be-(ii) The percentage of the total out-
signed by the individual under penaltiehalf of the authority, agency or office; or standing shares of that class owned by
of perjury stating— (2) The competent authority of the for-such shareholder;

(A) The individual’'s name, permanenteign country (as defined in the income tax (iii) The address of record of such
address, and country where the individualonvention between the United States arghareholder;

is fully liable to tax as a resident, if any; the foreign country); (iv) The country of residence of such
(B) If the individual was not a resident (B) That provides— shareholder, determined under paragraph

of the country for the entire taxable year (1) The title of the official signing the (b)(2) or (d)(3) of this section; and

of the foreign corporation seeking qualistatement; (E) The information described in para-

fied foreign corporation status, state each (2) The name and address of the gowgraphs (d)(4)(i)(C) through (F) of this
of the foreign countries in which the indi-ernment authority, agency or office thasection (substituting “publicly-traded cor-
vidual resided and the dates of such redias supervisory authority; poration” for “individual”) with respect to
dence during the taxable year of such for- (3) The information described in para-the publicly-traded corporation’s direct or
eign corporation; graphs (d)(4)(i)(C) through (F) of thisindirect ownership of stock in the corpo-
(C) If the individual directly owns section (substituting “government” forration seeking qualified resident status;
stock in the corporation seeking qualifiedindividual”) with respect to the govern- and
foreign corporation status, the name ofnent’s direct or indirect ownership of (F) Any other specified information.
the corporation, the number of shares istock in the corporation seeking qualified (iv) Ownership statements from not-
each class of stock of the corporation thaesident status; and for-profit organizations An ownership
are so owned, and the period of time dur- (C) Any other specified information.  statement from a not-for-profit organiza-
ing the taxable year of the foreign corpo- (iii) Ownership statements from pubdtion (other than a pension fund as defined
ration during which the individual ownedlicly-traded corporate shareholdersAn in paragraph (b)(5) of this section) is a
the stock; ownership statement from a publicly-written statement signed by a person au-
(D) If the individual directly owns an traded corporation that is a direct or indithorized to sign a tax return on behalf of
interest in a corporation, partnershiprect owner of the corporation seekinghe organization under penalties of per-
trust, estate or other intermediary that diqualified foreign corporation status is gury stating—
rectly or indirectly owns stock in the cor-written statement, signed under penalties (A) The name, permanent address, and
poration seeking qualified foreign corpo-of perjury by a person that would be auprincipal location of the activities of the
ration status, the name of thehorized to sign a tax return on behalf obrganization (if different from its perma-
intermediary, the number and class athe shareholder corporation containingent address);

shares or amount and nature of the intethe following information— (B) The information described in para-
est of the individual in such intermediary, (A) The name of the country in whichgraphs (d)(4)(i)(C) through (F) of this
and the period of time during the taxablé¢he stock is primarily traded,; section (substituting “not-for-profit orga-

year of the corporation seeking qualified (B) The name of the established securiization” for “individual”);
foreign corporation status during whichties market or markets on which that the (C) A representation that the not-for-
the individual held such interest; stock is listed; profit organization satisfies the require-
(E) To the extent known by the individ- (C) A description of each class of stocknents of paragraph (b)(4) of this section;
ual, a description of the chain of owner+elied upon to meet the requirements cdnd
ship through which the individual ownsg§1.883-2(d)(1), including the number of (D) Any other specified information.
stock in the corporation seeking qualifiedshares issued and outstanding as of the(v) Ownership statements from inter-
foreign corporation status, including theclose of the taxable year; mediaries—(A) General rule The for-
name and address of each intermediary (D) For each class of stock relied uporign corporation seeking qualified foreign
standing between the intermediary deto meet the requirements ofcorporation status under the shareholder
scribed in paragraph (d)(4)(i)(D) of this§1.883-2(d)(1), if one or more 5 percenstock ownership test must obtain an inter-
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mediary ownership statement from eachorporation with registered shareholderalso provide the following information—
intermediary standing in the chain ofowning less than one percent of the stock (i) The name of the country in which
ownership between it and the qualifiedf such widely-held corporation, thethe plan is administered;
shareholders on whom it relies to meeitatement set out in paragraph (ii) Arepresentation that the fund is es-
this test. An intermediary ownership(d)(4)(v)(B) of this section, relating totablished exclusively for the benefit of
statement is a written statement signedwnership statements from widely-helcemployees or former employees of a for-
under penalties of perjury by the intermeintermediaries with registered shareholdeign government, or employees or former
diary (if the intermediary is an individual) ers owning less than one percent of suagmployees of a foreign government and
or a person who would be authorized tavidely-held intermediaries; non-governmental employees or former
sign a tax return on behalf of the interme- (6) If the intermediary is a pensionemployees that perform or performed
diary (if the intermediary is not an indi-fund, within the meaning of paragraplgovernmental or social services;
vidual) containing the following informa- (b)(5) of this section, the statement set out (iii) A representation that the funds that
tion— in paragraph (d)(4)(v)(C) of this sectioncomprise the trust are managed by
(1) The name, address, country of resrelating to ownership statements frontrustees who are employees of, or persons
dence, and principal place of business (ipension funds; and appointed by, the foreign government;
the case of a corporation or partnership) (7) Any other specified information. (iv) Arepresentation that the trust form-
of the intermediary and, if the intermedi- (B) Ownership statements from widelying part of the pension plan provides for
ary is a trust or estate, the name and pdreld intermediaries with registered shareretirement, disability, or death benefits in
manent address of all trustees or execholders owning less than one percent afonsideration for prior services rendered,;
tors (or equivalent under foreign law), oisuch widely-held intermediaryAn own- (v) A representation that the income of
the name and permanent address of plaeeship statement from an intermediaryhe trust satisfies the obligations of the
of administration of the intermediary (if athat is a corporation with at least 250 indiforeign government to the participants
pension fund); vidual shareholders, but that is not a pubhinder the plan, rather than inuring to the
(2) The information described in paradicly-traded corporation within the mean-benefit of a private person; and
graphs (d)(4)(i))(C) through (F) (substituting of §1.883-2, and that relies on (vi) Any other specified information.
ing “intermediary” for “individual”); paragraph (d)(3)(ii) of this section, relat- (2) Ownership statement from non-gov-
(3) If the intermediary is a nominee foring to the special rule for registered shareernment pension fundsThe trustees, di-
a shareholder or another intermediary, theolders owning less than one percent akctors, or other administrators of the
name and permanent address of the sharveidely-held corporations, must providenon-government pension fund, as defined
holder, or the name and principal place ahe following information in addition to in paragraph (b)(5)(iii) of this section,
business of such other intermediary; the information required in paragraphthat rely on paragraph (d)(3)(iii) of this
(4) If the intermediary is not a nominee(d)(4)(v)(A) of this section— section, relating to the special rules for
for a shareholder or another intermediary, (1) The aggregate proportionate interpension funds, generally must provide the
the name and country of residence (withiest by country of residence in the widelypension fund’s intermediary ownership
the meaning of paragraph (b)(2) of thiheld corporation of such registered sharestatement described in paragraphs
section) and the proportionate interest iholders or other interest holders whosgéd)(4)(v)(A) of this section, and, in addi-
the intermediary of each direct shareaddress of record is not a non-residentiéilon, the non-government pension fund
holder, partner, beneficiary, grantor, oaddress, such as a post office box or imust also provide the following informa-
other interest holder (or if the directcare of a financial intermediary or stockion—
holder is a nominee, of its beneficialtransfer agent; and (i) The name of the country in which
shareholder, partner, beneficiary, grantor, (2) A representation that the officersthe pension fund is administered;
or other interest holder) which the foreigrand directors of the widely-held interme- (ii) A representation that the pension
corporation seeking qualified foreign cor-diary neither know nor have reason tdund is subject to supervision or regula-
poration status intends to rely on to satisfignow that the individual shareholder doesion by a governmental authority (or other
the requirements of paragraph (a) of thisot reside at his or her address of recom@uthority delegated to perform such su-
section, as well as an ownership statemeint the corporate records; and pervision or regulation by a governmental
from such person and the period of time (3) Any other specified information.  authority) in such country, and, if so, the
during the taxable year for which the in- (C) Ownership statements from penname of the governmental authority (or
terest in the intermediary was owned bgion funds—(1) Ownership statementsother authority delegated to perform such
the shareholder, partner, beneficiaryirom government pension fund#\ gov- supervision or regulation);
grantor or other interest holder. For purernment pension fund (as defined in para- (iii) A representation that the pension
poses of this paragraph (d)(4)(v)(A), thgraph (b)(5)(ii) of this section) that reliesfund is generally exempt from income
proportionate interest of a person in an inen paragraph (d)(3)(iii) of this section, retaxation in its country of administration;
termediary is the percentage interest (bating to the special rules for pension (iv) The number of beneficiaries in the
value) held by such person, determinetunds, generally must provide the docupension plan;
using the principles for attributing owner-mentation required in paragraph (v) The aggregate percentage interest of
ship in paragraph (c) of this section; (d)(4)(v)(A) of this section and, in addi-beneficiaries by country of residence
(5) If the intermediary is a widely-held tion, the government pension fund musbased on addresses shown on the books
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and records of the fund, provided the adefits from the pension fund; and holders resident in a qualified foreign
dresses are not nonresidential addresses(ix) Any other specified information.  country, by country; and
such as a post office box or an address in(3) Time for making determinations (4) Any other required documentation.
care of a financial intermediary_, and proThe detgrminations required to be mad§1.883_5 Effective date.
vided none of the trustees, directors aunder this paragraph (d)(4)(v)(C) shall be .
other administrators of the pension fundnade using information shown on the (&) Generalrule Sections 1.883-1
know, or have reason to know, that theecords of the pension fund for a date duff"ough 1.883-4 apply to taxable years of
beneficiary is not a resident of such foring the foreign corporation’s taxable yeaf€ foreign corporation ending 30 days or
eign country; to which the determination is relevant, More after the date these regulations are
(vi): A representation that the pension (5) Availability and retention of docu- PuPlished as final regulations in thed-
fund meets the requirements of paragrapghents for inspectian The documenta- eral Register. ,
(b)(5)(iii) of this section; tion described in paragraphs (d)(3) and (P) ~ Election for retroactive
(vii) A representation that the trusteeg4) of this section must be retained biPPlication When 881.883-1 through
directors or other administrators of thehe corporation seeking qualified for-1-883—4 become generally applicable,
pension fund have no knowledge, and neign corporation status (the foreign cori@xpayers may rely on all the provisions
reason to know, that a pro-rata allocatioporation) until the expiration of the ©f 881.883-1 through 1.883-4 for guid-
of interests of the fund to all beneficiariestatute of limitations for the taxable yeafNce @nd may elect to apply all such sub-
would differ significantly from an actuar- of the foreign corporation to which theSt@ntive provisions for any open taxable
ial allocation of interests in the fund (or, ifdocumentation relates. Such documen€ar of the foreign corporation beginning
the beneficiaries’ actuarial interest in theation must be made available for in&fter December 31, 1986, and ending less
stock held directly or indirectly by thespection by the Commissioner at sucfan 30 days after the date these regula-
pension fund differs from the beneficiatime and place as the Commissionet©nS are published as final regulations in
ries’s actuarial interest in the pensiomay request in writing. the Federal Register However, such
fund, the actuarial interests computed by (e) Reporting requirementsA foreign €lection is not required to be applied with
reference to the beneficiaries’ actuarial ineorporation relying on the qualified share!€SPect to §1.883-1(c)(3) (relating to the
terest in the stock); holder test of this section to demonstratgtPstantiation and reporting required to
(viii) Either— that it is a qualified foreign corporationP€ treated as a qualified foreign corpora-
(A) Any overfunding of the pension for purposes of §1.883-1(c)(2) must protion) or §81.883-2(f), 1.883-3(d) and
fund would be payable, pursuant to theide the following information in addition 1-883—4(€) (relating to additional infor-
governing instrument or the laws of théo the information required in Mation to be included in the return to
foreign country in which the pension fundg1.883—1(c)(3) to be included in its Fornflémonstrate whether the foreign corpora-
is administered, only to, or for the benefil120F for each taxable year. The infortion satisfies one of three stock ownership
of, one or more corporations that are organation should be current as of the end ¢£StS)- Such election will be applicable
nized in the country in which the pensiorthe corporation’s taxable year. The infor0r the year of the election and for all sub-
fund is administered, individual benefi-mation must include the following— sequent taxable years.
ciaries of the pension fund or their desig- (1) A representation that more than 50 (C) Transition rule For taxable years
nated beneficiaries, or social or charitablpercent of the value of the outstanding' the foreign corporation ending 30 days
causes (the reduction of the obligation ahares of the corporation is owned (o' More after the date these regulations
the sponsoring company or companies toeated as owned by reason of paragraih€ Published as final regulations in the
make future contributions to the pensiortc) of this section) by qualified sharehold€deral Register.and until such time as
fund by reason of overfunding shall not iters for the category of income for whicHh® Form 1120F and its instructions are
self result in such overfunding beingthe exemption is claimed:; revised to conform to §81.883-1 through
deemed to be payable to or for the benefit (2) With respect to each individuall-883—4, the information required in
of such company or companies); or qualified shareholder owning 5 percent op1-883-1(c)(3) and §1'883_,2(f)'
(B) The foreign country in which the more of the foreign corporation, applyingt-883-3(d) or 1.883-4(e), as applicable,
pension fund is administered has laws thaite attribution rules of paragraph (c) ofMust be included on a written statement
are designed to prevent overfunding of this section, and relied upon to meet th&igned under penalties of perjury by a per-
pension fund and the funding of the pens0 percent ownership test of paragraph (§P" authorized to sign the return, attached
sion fund is within the guidelines of suchof this section, the name and address, & the Form 1120F, and filed with the re-

laws; or represented on each such individual’&m-

(C) The pension fund is maintained tcownership statement; Robert E. Wenzel,
provide benefits to employees in a partic- (3) With respect to all qualified share- Deputy Commissioner
ular industry, profession, or group of in-holders relied upon to satisfy the 50 per- of Internal Revenue.

dustries or professions and employees akent ownership test of paragraph (a) of _ _

at least 10 companies (other than compihis section, the total percentage of thgled by the Office of the Federal Register on Feb-
ies that are owned or controlled, directlyalue of the outstanding shares owned.>>, - 2000 8:45 a.m., and published in the issue

nle_s . ; ! Y . . ; g %f the Federal Register for February 8, 2000, 65 F.R.

or indirectly, by the same interests) conapplying the attribution rules of paragraploes)

tribute to the pension fund or receive benc) of this section, by all qualified share-
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Notice of Proposed Rulemaking TACT: Concerning the proposed regulaspondents are Regulated Investment

and Notice of Public Hearing tions, Christopher W. Schoen, (202) 622€ompanies (RICs) and Real Estate In-
7750, concerning submissions and theestment Trusts (REITS).
Certain Asset Transfers to hearing, LaNita Van Dyke (202) 622- The regulation provides that a section
Regulated Investment 7180 (not toll-free numbers). 1374 election is made by filing a state-
Companies (RICs) and Real SUPPLEMENTARY INFORMATION: ment, signed by an official authorized to
Estate Investment Trusts (REITS) sign the income tax return of the RIC or
Paperwork Reduction Act REIT and attached to the RIC’s or REIT’s
Federal income tax return. The burden
REG-209135-88 The collection of information con- for the collection of information in
) . _tained in this notice of proposed rulemakg1.337(d)-5T(b)(3) is as follows:
ﬁs;wﬁgéslf&émal Revenue Servicejng has been submitted to the Office oFstimated total annual reporting burden:

Management and Budget for review in acs0 hours
ACTION: Notice of proposed rulemakingcordance with the Paperwork RedUCtiOIEstimated average annual burden per re-
by cross-reference to temporary regulaAct of 1995 (44 U.S.C. section 3507(d)). spondent: 30 minutes
tions and notice of public hearing. Comments on the collection of infor-Estimated number of respondents: 100

ti hould b t to th@ffi f i :
SUMMARY: In T.D. 8872 on page 639,ma Ion shou € sent 1o ICé O  Estimated annual frequency of responses:

the IRS is issuing temporary regulation%\)/lana1gement and BudgetAttn: Desk Once
. ) . Officer for the Department of the Trea-
which apply with respect to the net built- \ b An agency may not conduct or sponsor,

) : . sury, Office of Information and Regula- ' i
in gain of C corporation assets that be Yy gula-and a person is not required to respond to,

tory Affairs, Washington, DC 20503, with i i i it dis-
come assets of a Regulated Investme y | Ing WItN g collection of information unless it dis

Company (RIC) or Real Estate Invest-%pies to thdnternal Revenue Service plays a valid control number assigned by

L Attn: IRS R ts ClI Officer, i
ment Trust (REIT) by the qualification of n epotls L earance “elithe Office of Management and Budget.

- OP:FS:FP, Washington, DC 20224. Com- Books or records relating to a collec-
a C corporation as a RIC or REIT of byyonig o the collection of informationtion of information must be retained as

rzréagffgzz?fr?ﬁsaet:acr): 3ng;@?§?§2;§”%“ be received by April 7, 2000 jong as their contents may become mater-
y Comments are specifically requested cong| in the administration of any internal

action. This document also provides "% rning: revenue law. Generally, tax returns and
tice of a public hearing on these propos | . . : ’

e ulatiogs g prop hether the proposed collection of infortax return information are confidential, as
g ' mation is necessary for the proper perforequired by 26 U.S.C. section 6103.
DATES: Written comments and outlinesmance of the functions of the IRS, includ-

of topics to be discussed at the publitng whether the collection will have Background

hearing scheduled for May 10, 2000, at 1practical utility; . .
a.m. in the IRS Auditorium, must be re-The accuracy of the estimated burden as- Temporary regulations in T.D. 8872,

. . . . . age 639, amend the Income Tax Regu-
ceived by April 19, 2000. ;omated_ with the propgsed collection OFations (26 CFR part 1) relating to sec-
information (see below);

ADDRESSES: Send submissions to; . i . tion 337(d). The temporary regulations
How the quality, utility, and clarity of the . :

CC:DOM:CORP:R (REG—209135—88),infc\)’\:matigz t;ybg ';O{Iecte d m;;’ be opProvide rules that when a C corporation
Room 5226, Internal Revenue Servicehanced_ (1) qualifies to be taxed as a RIC or
POB 7604, Ben Franklin Station, Washy, " (0o complying with ihe REIT, or (2) transfers assets to a RIC or
ington, DC 20044. Submissions may b roposed collection of information mayREIT in a carryover basis transaction,
hand delivered between the hours of Ee minimized, including through the ap_the C corporation is treated as if it sold
a.m. and 5 p.m. to: CC:DOM:CORP:Rplication of a’utomated collection tech-a” of its assets at their respective fair
(REG-209135-88), Courier's Desk, In-niques or other forms of information tech_market values and immediately liqui-
ternal Revenue Service, 1111 ConstitutioHology_ and dated, unless the RIC or REIT elects to
Avenue, NW., Washington, DC. Alterna'Estimates of capital or start-up costs anae Code. The text of those temporar

. . "MRosts of operation, maintenance, and pur- ' P y
electronically via the Internet by selectlngC
the “Tax Regs” option on the Home Page The collection of information in this these proposed regulations. The pream-

) . hroposed regulation is in §1.337(d)_5blt=: to the temporary regulations explains

lRS Inter/?et site /at: hlt_tp;:i]/;/vvlvv#lr:s.us-.rhis information is necessary for the Ser-
reas.govitax_regsiregsiist.ntimi. 1he pu };ice to determir_1e whether quuida.tionspecia| Analyses
10, 2000, at 10 a.m., in the IRS Audito_reatment or section 1374 treatment is ap-
Constitution A NW.. Washinat lation applies. The collection of informa-Sury decision is not a significant regula-
D(():ns itution Avenue, IWWW., Washington.;,, is required to obtain a benefit, i.e., tdory action as defined in Executive Order
FOR FURTHER INFORMATION CON- of liquidation treatment. The likely re-mentis not required. It also has been de-
termined that section 553(b) of the Ad-

e subject to tax under section 1374 of
tively, taxpayers may submit comment
. L - "“regulations also serves as the text of
hase of services to provide information.
or by submitting comments directly to the
the temporary regulations.
lic hearing has been scheduled for Ma
i i i - It has been determined that this Trea-
rium. Internal Revenue Building, 1111propnate for the entity for which the regu
elect to be subject to section 1374 in lied2866. Therefore, a regulatory assess-
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ministrative Procedure Act (5 U.S.C. Accordingly, 26 CFR part 1 is pro-ics to be discussed at the public hearing
chapter 5) does not apply to these regul@osed to be amended as follows: scheduled for May 15, 2000 at 10 a.m.,
tions and because the regulations do ngfé\RT 1_INCOME TAXES must be received by April 24, 2000.

impose a collection of information on ADDRESSES: Send submissions to

small entities, the Regulatory Flexibility Paragraph 1. The authority citation foCC:DOM:CORP:R (REG—100276-97

Act (5 U.S.C. chapter 6) does not applypg cFR part 1 is amended by adding aind REG—122450-98), room 5226, Inter-
Therefore, a Regulatory Flexibility gniry in numerical order to read as folna| Revenue Service, POB 7604, Ben
Analy5|s Is not required. Pursuant to seggg; Franklin Station, Washington, DC 20044.
tion 7805(f) of the Code, these temporary ahority: 26 U.S.C. 7805 * * * Submissions may be hand delivered Mon-
regulations will be submitted to the Ch|e_f Section 1.337(d)-5 also issued undeday through Friday between the hours of
Counsel of Advocacy of the Small Bu5|_-26 U.S.C. 337, *** 8 a.m. and 5 p.m. to: CC:DOM:CORP:R

ness Adm|n|strat|on_for comment on their Par. 2. Section 1.337(d)-5 is added YREG-100276-97), Courier’s Desk, In-
impact on small business.

read as follows: _ternal Revenue Service, 1111 Constitution
Comments and Public Hearing §1.337(d)-5 Tax on C assets becomingvenue, NW, Washington, DC. Alterna-
RIC or REIT assets. tively, taxpayers may submit comments

Before these proposed regulations are [The text of proposed §1.337(d)-5 ofjia the Internet by selecting the “Tax
adopted as final regulations, considerahis section is the same as the text qtegs” option of the IRS Home Page or by
tion will be given to any written com- §1.337(d)-5T published in T.D. 8872.]  submitting them directly to the IRS Inter-

ments (preferably a signed original and Robert E. Wenzel. net site at

eight (8) copies) that are submitted to the Deputy Commissioner http:/Awww.irs.gov/tax_regs/regslist.html.
IRS. The IRS and Treasury request com- of Internal Revenue. The public hearing will be held in Room
ments on the clarity of the proposed rule 2615, 1111 Constitution Avenue, NW.,

and how it may be made easier to unde(Filed by the Office of the Federal Register on Feby/ashington, DC.

stand. All comments will be made avail+uary 4, 2000, 8:45 a.m., and published in the issue
able for public inspection and copying. of the Federal Register for February 7, 2000, 660R FURTHER INFORMATION CON-

A public hearing has been schedule§™ %8%) TACT: Conce”‘mg the prop0§ed regul_a_-
for May 10, 2000, at 10 a.m., in the IRS tions other than issues relatl_ng specn‘_l-
Auditorium. Because of access restrics, .. . cally to cross border transactions, David
tions, visitors will not be admitted beyondNOtlce of Proposed Rulemaking L. Meyer at (202) 622-3960 (not a toll-
the Internal Revenue Building lobby moreand Notice of Public Hearing free _number) and for issues rela_tmg
than 15 minutes before the hearing starts. specifically to cross border_transactlons,

The rules of 26 CFR 601.601(a)(3)inancial Asset Securitization Rebecca Rosenberg or Milton Cahn at

; 202) 622-3870 (not a toll-free number);
apply at the hearing. Investment Trusts; Real Estate ((:onc)erning subm(issions of comments tLe

Persons who wish to present oral cony :
) L ortgage Investment Conduits i ild-
ments at the hearing must submit written gag hearing, and/or to be placed on the build

comments and an outline of the topics to ing access list to attend the hearing, Guy
be discussed (signed original and eight (JEG-100276-97 Traynor at (202) 622-7180 (not a toll-free
copies) by [Insert date]. number).

A period of 10 minutes will be allotted AGENCY: Internal Revenue Service

to each person for making comments.  (IRS), Treasury. .
An agenda showing the scheduling OACTION: Notice of proposed rulemak-Paperwork Reduction Act

speakers will be prepared after the deaghg and notice of public hearing. The collection of information contained
line for receiving outlines has passed.

Copies of the agenda will be available UMMARY: This document contains !N this notice of proposed rulemaking
: proposed regulations relating to financiahas been submitted to the Office of
free of charge at the hearing. -Gt . )
asset securitization investment trusts (FAManagement and Budget for review in
Drafting Information SITs). This action is necessary because 8¢cordance with the Paperwork Reduc-
o changes to the applicable tax law made Bjon Act of 1995 (44 U.S.C. 3507(d)).
~ The principal author of these regulayne gmall Business Job Protection Act ofomments on the collection of informa-
t!ons IS Chrlstopher W Schoen of the Of1996 The proposed regu|ati0n3 affedion should be sent to the Office of Man-
fice of Assistant Chief Counsel (COrpOEag)Ts and their investors. This docuagement and Budget, Attn: Desk Offi-
rate). Other personnel from the IRS anfhent also contains proposed regulatiorer for the Department of the Treasury,
Treasury participated in their developygating to real estate mortgage investOffice of Information and Regulatory

SUPPLEMENTARY INFORMATION:

ment. e e ment conduits (REMICs). This document\ffairs, Washington, DC 20503, with
provides notice of a public hearing on théopies to the Internal Revenue Service,

proposed regulations. Attn: IRS Reports Clearance Officer,

;L‘)pucizggnéme”dmems to the - OP:FS:FP, Washington, DC 20224
9 DATES: Written comments must be réomments on the collection of informa-

ceived by May 8, 2000. Outlines of top-
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tion should be received by April 7, 2000Background to facilitate the securitization of revolv-
Comments are specifically requested ing, non-mortgage debt obligations. An
concerning: Section 1621(a) of the Small Businesgnti-abuse rule incorporated in these pro-
Whether the proposed collection of inJOP Protection Act of 1996, Public Lawpgsed regulations is designed to ensure
formation is necessary for the proper pert04-188, 110 Stat. 1755 (August 20ihat FASITs are used in a manner that is
formance of the functions of the Internalt996) (the Act) amended the Internagonsistent with this intent and not to cre-
Revenue Service, including whether th&€venue Code (Code) by adding part Mte opportunities for tax planning that
collection will have a practical utility; ~ (Sections 860H through 860L) (the FASITyould not exist but for the enactment of
The accuracy of the estimated burdeROViSions) to subchapter M of chapter lihe FASIT provisions and these proposed

associated with the proposed collection df&rt V. which is effective September 1reqyjations.
information (see below): 1997, authorizes a securitization vehicle

How the quality, utility, and clarity of called a Financial Asset Securitization INRULES APPLICABLE TO THE FASIT

the information to be collected may be envestment Trust (FASIT). FASITs areaqgminjstrative Provisions

hanced: meant to facilitate the securitization of
How the burden of ing with the 9€Pt instruments, including non-mortgagd- Background o
ow the burden of complying With the 4 1\ t0age debt instruments. The administrative provisions have

proposed collection of information may A solicitation for comments three objectives: (1) ensuring accurate

be minimized, including through the ap- ) _ i i :
plication of automateg coIIecqtion tecE-(SPR_247516_96) was published in thgNd imely reporting of the FASIT s tax

- - : Federal Registerfor November 4, 1996 t€mMs, (2) ensuring compliance by the
niques or other forms of information tech- ' ; ; e
nc?logy' and (61 FR 56647). The comments receivefASIT With the operating and qualifica-

; Both raised and helped resolve significarﬂon rules, and (3) reducing administrative

Estimates of capital or startup costs an Ssues. The IRS and Treasury requeBprdens on FASIT interest holders and the

) ) s
costs of operation, maintenance, and purs IRS.
chase of services to provide im‘ormation.Comments on these proposed regulat|orl§

The collection of information is in generally, and specifically request suggeg FASIT Election . .
; ! 19N 1S 1N tions on how they may be revised to be The proposed regulations provide that a

§1.860H-1(b)(2) and §1.860H-6(e). This easily understood. FASIT election is made by attaching a
information is required to permit qualified statement to the Owner’s Federal income
entities to elect to become a Financiatypjanation of Provisions tax return for the taxable year that in-
Asset Securitization Investment Trus_t apcljn General cludes the startup day. No particular form
to ensure the holder of the ownership in- is presently required, but the statement

terest in a FASIT properly reports the A FASIT is a qualified arrangementmust be specified as a FASIT election,
FASIT's items of income, gain: deduc-that elects FASIT treatment and meetsnd must |dent|fy the arrangement for
tion, loss, and credit. This informationcertain requirements concerning the comghich the election is made. The IRS and
will be used to properly administer thepOSition of its assets and the interests it iﬂ'—reasury want to ensure that the persons
prOViSionS of part V of SUbChapter M Ofsues to investors. A quallfIEd arrangemost affected by a FASIT election have
the Code. The collection of informationment can be a corporation (other than g@greed to make the election. Therefore, if
is mandatory. The likely respondents argegulated investment company (RIC) ae electing arrangement is an entity, the
business or other for-profit institutions.  defined in section 851(a)), partnershipelection statement must be signed by the
Estimated total annual reporting and/otrust, or segregated pool of assets. person who would sign the entity’s return
record keeping burden: 750 hours. AFASIT may issue one or more classe the absence of the FASIT election. If
Estimated average annual burden houts regular interests, which are treated ape electing arrangement is a segregated
per respondent and/or record-keeper: @ebt for all purposes of the Code. In addipool of assets, the election statement must
hours. tion, each FASIT must have a single ownbe signed by each person that owns the
Estimated number of respondentgrship interest, which must be held enassets in the pool for Federal income tax
and/or record-keepers: 150. tirely by a non-exempt domestic Cpurposes immediately before the startup
Estimated annual frequency of re<corporation (other than a RIC, real estatgay.
sponses: one annually. investment trust (REIT), real estate mort3, Treatment of FASIT Under Subtitle F
An agency may not conduct or sponsogage investment conduit (REMIC), or None of the FASIT provisions ad-
and a person is not required to respond t8yibchapter T cooperative). dresses how a FASIT is treated under sub-
a collection of information unless the col- A FASIT is not subject to income tax.title F (Procedure and Administration),
lection of information displays a valid Instead, the tax items of the FASIT are inwhich governs matters such as returns,
control number. cluded in the taxable income of the holdegpenalties, tax payments, and assessments.
Books or records relating to a collecof the ownership interest (the Owner)One rule considered was to make a
tion of information must be retained as’The Owner, (and in some circumstances@ASIT’s subtitle F treatment depend on
long as their contents may become mateperson related to the Owner) must recoghe classification of the electing arrange-
ial in the administration of any internalnize gain (if any) when property is eitheiment. Thus, for example, if a partnership
revenue law. Generally, tax returns antfansferred to the FASIT or supports thenakes a FASIT election, the FASIT is a
tax information are confidential, as resegular interests. partnership for purposes of subtitle F.
quired by 26 U.S.C. 6103. Congress enacted the FASIT provisionRather than adopt this approach, which
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leads to several different administrativations (for example, the treatment of a The FASIT provisions treatash and
regimes for FASITSs, the proposed regulaFASIT under subtitle F and the treatmentash equivalentas permitted assets. The
tions treat each FASIT as a branch or divief a FASIT under the portfolio interestproposed regulations generally define the
sion of its Owner for purposes of subtitleules) are addressed in these propos@tirasecash and cash equivaleritsmean

F. Because an Owner must always beragulations. The IRS and Treasury welfunctional currency. Investment quality
domestic C corporation, this solution recome additional comments on whethedebt instruments that are close to maturity
sults in uniform treatment. and how additional rules should detail thare also cash and cash equivalents be-

The proposed regulations also make theASIT’s relationship with the Owner for cause of their perceived liquidity.

Owner responsible for reporting intereshon-FASIT Federal income tax purposes. In response to some commentators, the
income with respect to the regular interagsets That May be Held by a FASIT proposed regulations provide that cash

ests which are treated for reporting PUtpermitted Assets) and cash equivalents include shares in
poses as collateralized debt obligations U.S.-dollar-denominated money market
(CDOs). 1. Background mutual funds. Although such shares are

Except during a brief formation period,;ochnicall
Relationship of a FASIT to the Owner - : echnically stock, money market mutual
P substantially all of a FASIT's assets musf,nqs are practical investments for cash

The FASIT provisions do not provide aconsist of permitted assets. Permitted agy|ances pending either distribution to
general rule defining the relationship besets include cash and cash equivalent,%gmar interest holders or reinvestment in
tween a FASIT and its Owner for non-debt instruments (and rights to acquirg .., debt instruments. The IRS and Trea-
FASIT Federal income tax purposes. Thdebt instruments), foreclosure propertysury’ therefore, believe it is appropriate to
nature of this relationship may be relevarinterest and currency hedges (and right§;o\v EASITs to hold these investments.
in determining the Federal income taxo acquire interest and currency hedges), peapt Instruments in General
consequences of a number of transactiogsiarantees (and rights to acquire guaran-jnqer the FASIT provisions, a debt in-
entered into with a FASIT. For exampletees), regular interests in other FASITSsrument must satisfy two criteria to be a
it is necessary to know the extent to whicland regular interests in REMICs. Thepermitted asset. First, it has to beebt
transactions with a FASIT are treated aBASIT provisions generally do not allow;,strument as defined in section
transactions with the Owner in determina FASIT to hold debt instruments issueq275(a)(1) of the Code, which means it
ing how the portfolio interest exceptionby the Owner (or a related person). has to be a bond, debenture, note or cer-
applies and whether a change in the Several commentators requested g“i‘ﬁficate, or other evidence of indebted-
Owner of the FASIT results in a realiza-ance on whether certain assets qualifigghgg. Second, interest payments (if any)
tion event for holders of the FASIT regu-as permitted assets. Other comments f3,,«t he made in the manner prescribed
lar interests. cused on the prohibition on Owner debt,. rRemIC regular interests. Interest

The IRS and Treasury consideredn particular, the commentators req“eSteﬂayments on REMIC regular interests
proposing a general rule to characterizguidance on the extent to which an OWne&t, st be based on a fixed or variable rate
the FASIT's relationship to its Owner formay guarantee assets or enter into a PR5s allowed in regulations), or must con-
all non-FASIT Federal income tax pur-mitted hedge with the FASIT without vio- gt of 4 specified portion of the interest
poses. Among the alternatives evaluatddting the prohibition on Owner debt. payments on the underlying mortgages
were (1) treating the FASIT as an entity2. “Substantially All” held by the REMIC. This means that
separate from the Owner; (2) treating the The FASIT provisions requirsubstan- | ,nder the FASIT provisions, interest pay-
FASIT as a branch of the Owner; and (3yially all of a FASIT's assets to be permit-,ants on a debt instrument held by a
treating the FASIT as an entity for soméed assets. Under the proposed regulgag|T must also be payable at a fixed or
purposes and as a branch for others.  tions, a FASIT meets this test if the 41igple rate, or consist of a specified por-

Each alternative has some underpiraggregate adjusted basis of its assets othg}, of the interest payments on some un-
ning in the statutory scheme. For exanthan permitted assets is less than one P&farlying debt instrument.
ple, in determining the Owner’s taxablecent of the aggregate adjusted basis of all 11,4 proposed regulations enumerate
income, the FASIT provisions treat aits assets. the types of debt instruments that meet
FASIT's assets, liabilities, and tax items The proposed rule is patterned after gis standard and therefore qualify as per-
as the assets, liabilities, and tax items afafe harbor rule applicable to REMICS ittad assets. In general, a FASIT may
the Owner. This supports treating ahe proposed regulations do not inCorps 4 fixed-rate debt instruments, speci-
FASIT as a branch of the Owner. Howsxate a provision in the REMIC safe harbof. floating-rate debt instruments, infla-
ever, the restrictions on what kind of asthat allows a qualified entity that fails the;jon_indexed debt instruments, and credit
sets may be held and what type of inREMIC safe harbor to otherwise demong,q receivables. In response to com-
vestor interests may be issued apply to tretrate that it does not own more than a d@ants received, the proposed regulations
FASIT alone and favor treating a FASITminimis amount of non-qualified assetsgq, clarify that a FASIT may generally
as a separate entity. This provision does not appear Necessafy|q peneficial interests in, or coupon and

The IRS and Treasury have decided lhecause a FASIT, unlike a REMIC, Calyrincipal strips created from, these instru-
is better to resolve the nature of thecquire additional permitted assets if it i$ants.

FASIT's relationship with the Owner onin danger of failing thesubstantially all One commentator requested that the

an is§ue-by-issue basis rather thaq tpst. ) proposed regulations specifically allow
adopting a single general rule. Afew situ3. Cash and Cash Equivalents
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FASITs to hold debt instruments that proFASIT owns a fixed-percentage participaobligation of the Owner embedded in an-
vide for prepayment penalties. The comtion interest, as the outstanding principabther instrument, a third party debt instru-
mentator’s concern was that prepaymeialance of the pool rises and falls, thenent the performance of which is contin-
penalties might be viewed as contingerfASIT may be required to pay additionagent on the performance of Owner debt,
payments that are not fixed or variable inamounts or entitled to receive distribuand any partial interest in Owner debt
terest payments within the meaning of thdons to maintain its fixed percentagesuch as a principal or coupon strip. Simi-
FASIT provisions. The proposed regulaownership in the pool. As long as the diskarly, a debt instrument guaranteed by an
tions accommodate this concern by intributions are paid in cash (or in the formrOwner is treated as Owner debt, if at the
cluding in the list of permitted debt instru-of an otherwise permitted asset), th&me the FASIT acquires the debt instru-
ments, debt instruments to whichFASIT's fixed-percentage interest shouldnent, the Owner is in substance the pri-
8§1.1272-1(c) (relating to debt instru-be considered a fixed-percentage interestary obligor of the debt instrument. See
ments that provide for alternate paymerin each of the debt instruments in th&kev. Rul. 97-3 (1997-1 C.B. 9).
schedules) applies. These rules generalppol. Thus, the FASIT's fixed-percentage Cash equivalents of the Owner, which
accommodate prepayment penalties.  participation interest should qualify as are permitted under the FASIT provisions,
To prevent a FASIT from indirectly permitted debt instrument to the extenare limited by the proposed regulations to
holding equity-like or other non-debt in-the underlying debt instruments are therrshort-term investment quality debt instru-
terests, the proposed regulations disquadelves permitted assets. ments that are acquired to temporarily in-
ify any debt instrument that can be con- The result under the FASIT provisionsvest cash pending either distribution to
verted into, or the value of which is basedbs less clear in cases where the participthe FASIT interest holders or re-invest-
on, anything other than a permitted deliion interest is based on a fixed dollament in other permitted assets.
instrument. Impermissible debt instruamount of assets in a pool. In this case, One commentator noted that under the
ments include, for example, a debt instrueach change in the outstanding balance BASIT provisions, it is unclear whether
ment convertible into stock and a debt inthe pool would trigger a correspondinghe Owner of two or more FASITs may
strument the interest payments on whicbhhange in the FASIT’s percentage ownemse regular interests from one FASIT to
vary based on the spot price of oil. Thship of the pool. When the size of thdund another of its FASITs. If regular in-
proposed regulations also do not permit pool increases, the FASIT could bderests are considered debt of the Owner,
FASIT to hold debt instruments that,viewed as exchanging an interest in eadhen, technically, the regular interests held
when acquired by the FASIT, are in deasset in the old pool for a lower percentby the second FASIT would be impermis-
fault due to any payment delinquency unage interest in each asset in the new poalible Owner debt. The commentator
less the Owner reasonably expects thEhis exchange might constitute an impermoted that this form of tiering arrange-
obligor to cure the default (including themissible asset disposition. In some casesient is commonly used in REMICs and
payment of any interest and penaltieshis disposition could result in the imposishould be available for use with FASITs.
within 90 days of the date the instrumention of the prohibited transaction tax. In response to this comment, the proposed
is acquired by the FASIT. The concern is While the problem with fixed-dollar regulations allow this type of tiering
that a distressed debt instrument may talgarticipation interests might be resolve@rrangement. As discussed below, how-
on the characteristics of equity becausky treating a pool as a single asset, a ruéver, tiered FASITs may not be used to
the FASIT (and in turn the regular interesspecifically allowing a FASIT to hold par- achieve benefits that could not be ob-
holders): (1) may have to look to thdicipation interests may be used as tined without the FASIT provisions.
obligor's general assets for payment ofmeans of inappropriately avoiding othef7. Foreclosure Property
the instrument, (2) may not receive fullfrules. The IRS and Treasury welcome ad- The FASIT provisions allow a FASIT
payment of the instrument, and (3) maylitional comments on whether and howo hold an asset (foreclosure property) ac-
not receive any payment until the satisfadhe need for a FASIT to hold fixed-dollarquired upon the default or imminent de-
tion of claims held by the obligor’s otheramount participation interests can be adault of a permitted debt instrument. The
creditors. commodated. FASIT provisions generally allow a
5. Participation Interests 6. Debt Instruments Issued by the OwneFASIT to retain foreclosure property for a
One commentator requested guidance To ensure that the holders of the regulatesignated grace period of approximately
on whether a participation interest in anterests are looking primarily to thethree to four years. After the grace pe-
pool of revolving loans would be consid-FASIT, and not the Owner, for paymentriod, a 100-percent tax is imposed on any
ered a permitted asset. The commentattire FASIT provisions generally prohibit anet income derived from the foreclosure
pointed out that a participation interesFASIT from holding debt instruments is-property, including income from its oper-
can be based either on a fixed percentagaed either by the Owner or a person ration or disposition.
of assets in the pool or on a fixed dollatated to the Owner (collectively, Owner In some cases, the property acquired

amount of assets in the pool. debt). An exception is made for castupon foreclosure may independently
The proposed regulations do not specitequivalents and other instruments specgualify as another type of permitted asset.
ically address participation interests. Ified by regulation. Under the proposed regulations, the

does not appear that guidance is neededUnder the proposed regulations, OwnefASIT may retain this type of foreclosure
concerning participation interests that ardebt means more than just debt instrysroperty beyond the grace period. If the
based on a fixed percentage of assets. Ifizents issued by the Owner. Itincludes aRASIT retains the property beyond the
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grace period, the property loses its statysosed regulations define permitted asseitem. Absent a special rule, disposing of a
as foreclosure property at the end of thend guarantees in terms of their functior;ASIT hedge could generate capital loss
grace period. At this point, the proposethe proposed regulations do not includeven though the associated assets and lia-
regulations require the Owner to recogthis type of list. Out of a concern thabilities of the FASIT generate ordinary in-
nize gain, if any, on the property as if ithedges could be used to effect the ecacome and deductions. To alleviate this
had been contributed to the FASIT at theomic equivalent of a transfer of non-pereharacter mismatch, the proposed regula-
close of the grace period. In additionmitted assets to the FASIT, the proposetibns treat a permitted hedge as an ordi-
after the grace period, the property can negulations prohibit a hedge or guaranteeary asset.
Ipnger qualify f_or_ the foreclo_sure excepfr_om referenc_ing certain ass_ets and iNpronibited Transactions
tion to the prohibited transaction rules. dices. In particular, a hedge is not a per-
8. Contracts or Agreements in the Naturmitted hedge if it references an asset othér_Background ,
of a Line of Credit than a permitted asset or if it references an | "€ FASIT provisions restrict the types
A FASIT may generally hold as a per-index, economic indicator or financial ay-Of transactions in which a FASIT may en-
mitted asset a contract or agreement in thezage that is not widely disseminated an@29€ through the imposition of a prohib-
nature of a line of credit as long as thelesigned to correlate closely with changd€d ransactions tax. The tax is equal to
FASIT does not originate the contract o one or more of the four specified risk.00 percent of the income a FASIT real-
agreement. factors. izes from a'prohlblted 'tr.ansactlon. _The
9. Guarantees and Hedges One commentator requested that thfur categories of prohibited transactions
Under the FASIT provisions, a contraciproposed regulations permit the incidentai€t ©ut in the FASIT provisions include
may qualify as a permitted asset f it is dedging of assets allocable to ownershif’€ réceipt of any income from a loan
permitted hedge or guarantee. The FASIiterests. The commentator suggestdyiginated by the FASIT and the receipt
provisions impose two requirements orthat, as a practical matter, an Owner ma&l gains from the FASI® disposition of
permitted hedges and guarantees. Firstesire to hedge all of the FASIT’s assetdS 8ssets.
the contract must be an interest rate dnside the FASIT even though the FASITZ: Loan Origination ,
foreign currency notional principal con-securitizes less than all of the assets. TheCommentators expressed considerable
tract, letter of credit, insurance, guaranteproposed regulations accommodate thf€oncern over the lack of statutory guid-
against defaults, or other similar instruconcern by allowing the FASIT to hedge®Nc€ on determining whether a debt in-
ment. Second, the contract must be reassets held (or to be held) and liabilitieStrument held by a FASIT has been origi-
sonably required to guarantee or hedgesued (or to be issued). Thus, under tH}ted by the FASIT. Commentators noted
against the FASIT's risks associated witproposed regulations, an Owner cal{at debt instruments originated through
being the obligor on the interests that theedge assets inside a FASIT that currenth?® OWner's business activities might be
FASIT has issued. Several commentatorglate to the ownership interest if the agd€€med to be originated by the FASIT
asked for guidance on the scope of thisets are being held inside the FASIT bghereby exposing the FASIT to liability
rule. cause the Owner intends for them to sufio" the prohibited transactions tax on any
The proposed regulations provide guidport FASIT regular interests in the future.NcOme realized on the instrument.
ance as to what constitutes a permitted The proposed regulations provide spe- 1 1€ Proposed regulations contain five
hedge or guarantee. Rather than focus aial rules for hedges and guarantees ef@€ narbors to limit the scope of the pro-
the type of contract, the proposed reguldered into with the Owner or a relatedtiPited transaction rules as they relate to
tions focus on its intended functionparty. These rules generally allow 402" origination. Under the first safe har-
Under the proposed regulations, a corFASIT to enter into a hedge (other than 801 @ FASIT is not considered to have
tract is a permitted hedge or guarantee dfredit hedge) with the Owner (or a relate@'9inated a loan if the FASIT acquires
the contract is reasonably required to offearty) if two conditions are met. First, théN€ l0an from an established securities
set differences that specified risk factor©wner (or related party) must be a dealdParket.
may cause between the amount or timingith respect to that type of hedging con- Under the second safe harbor, a FASIT
of the cash flows on a FASIT's assets anglact. Second, the Owner must maintaiff "0t considered to have originated a loan
the amount or timing of the cash flows omecords establishing that the hedge con-the FASIT acquires the loan more than
the FASIT's regular interests. The specitract was entered into at arm’s length. 1A Year after the loan was created. ,
fied risk factors are (1) fluctuations inaddition, the special rules provide that an Under the third safe harbor, a FASIT is
market interest rates, (2) fluctuations irOwner (or a related party) may issue 30t considered to have originated a loan if
currency exchange rates, (3) the credguarantee to a FASIT if the Owner ca’® FASIT acquires the loan from a person
quality of the FASIT’s assets and regulademonstrate that, immediately after th&1at regularly originates similar loans in
interests, and (4) the receipt of paymeniguarantee is issued, less than three pdfte ordinary course of its trade or business.
on the FASIT's assets earlier or later thanent of the value of the FASIT's assets ardnportantly, this third safe harbor extends
originally anticipated. attributable to Owner guarantees. to transactions entered into with the Owner
Several commentators requested that Finally, the usefulness of a hedge is di(°" & related party). As a result, a FASIT
the proposed regulations list specifianinished if the tax character of the hedgiat acquires credit card receivables from
types of hedges and guarantees that quéks an ordinary or capital asset) does nf Owner (or a related party), or creates

ify as permitted assets. Because the promatch the tax character of the hedge@@W receivables from issuances made on
accounts held by the FASIT will not be
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considered to have originated the receithe Commissioner’s consent, in which casterest income and premium offset accru-

ables to the extent the Owner (or relatetthe consent document controls. ing on debt instruments held in a FASIT
party) originates similar loans in the ordi- Under the proposed regulations thender the methodology described in
nary course of its business. Owner is treated as disposing of th&1.1272-3(c).

The fourth safe harbor provides that th€ASIT’s assets for their fair market value One commentator noted that the FASIT
FASIT will not be treated as originatingin a prohibited transaction. Gain, if anyprovisions speak in terms of determining
any new loan it may receive from the samen this deemed distribution is subject tahe Owner'saxable incomeand that tax-
obligor in exchange for the obligor’s origi-the prohibited transactions tax. Any losgble income, which the Code defines as
nal loan in the context of a workout. is disallowed. The Owner is also treatedross income minus deductions, makes no

Finally, a FASIT will not be treated asas satisfying the regular interests for areference to credits. The proposed regula-
having originated a debt instrument wheamount equal to the lesser of the adjusteétbns, therefore, clarify the extent to
it makes a loan pursuant to a contract assue price or fair market value of the regwhich an Owner, in determining its tax,
agreement in the nature of a line of creditlar interests. This deemed satisfactiomay claim the FASIT’s credits. In gen-

the FASIT is permitted to hold. will result in cancellation of indebtednesseral, the Owner may claim a credit for
3. Substitution or Distribution of Debt In-income in cases where the aggregate famxes paid or deemed paid by the FASIT
struments. market value of the assets is less than tlrethe same manner and to the same extent

The FASIT provisions generally im- aggregate adjusted issue price of the regas if the FASIT were an unincorporated
pose a prohibited transaction tax on thkr interests. The underlying arrangemerranch of the Owner. As discussed below,
distribution of debt instruments to theis no longer treated as a FASIT and genethe allowance of a foreign tax credit is
Owner. An exception to this rule existally is prohibited from making a newsubject to the anti-abuse provisions of this
for distributions to the Owner so long ad=ASIT election. In addition, the underly-regulation, and other relevant authorities
the principal purpose of the distribution igng arrangement is treated as holding thieacluding case law and the potential appli-
not the recognition of gain that is due t@ssets of the terminated FASIT and isation of IRS Notice 98-5 (1998-3 I.R.B.
changes in market conditions while thelassified (for example, as a corporatiod9).

FASIT held the debt instrument. This ruleor partnership) under general tax princi- Because the Owner includes the
effectively allows an Owner to reduceples. Finally, the regular interest holder§ASIT’s tax items in determining its cred-
over-collateralization so long as the reare treated as exchanging their FASITts and taxable income, the proposed reg-
duction is not designed to obtain a characegular interests for new interests in thelations make the Owner (rather than the
ter advantage. Absent this rule, in timeanderlying arrangement. These new inFASIT) responsible for reporting those
of falling market interest rates, an Owneterests are classified under general takems on its Federal income tax return.
could inappropriately generate capitaprinciples, and the deemed exchange dhe Owner is required to attach a separate
gain and economically offsetting ordinarythe regular interests for the new intereststatement to its income tax return detail-
loss by disposing of distributed apprecimay require the regular interest holders tmg these items. No specific form is re-
ated debt instruments while having theecognize gain or loss. quired.

FASIT dispose of related hedges. To clar- ; -
ify the application of t_he distribution_rul_e, RULES APPLICABLE TO OWNER _Cl_srz;lgsl;\:fgg?éngr:::gﬁroperty
the proposed regulations deem a distribu- (;n4er the FASIT

rovisions, an Owner.
tion of a debt instrument to be carried o% P 1. Background

Y ) e enerally determines its taxable income . ;

principally to recognize gain if the Ownerp, inciuding the gains, losses, income a”ﬂ)rﬂi]r? sFoAn?éTcZgZ\QSIrZTaStégquérrioagng?n-
(or a re_lated person_) sells the substltut_ ductions of the FASIT and by treatingdu’de i income éin (but n%t loss) real-

or distributed debt instrument at a gaify,e assets and liabilities of the FASIT 3564 on the trans?er of assets to a FASIT
within 180 days of the substitution or diSjig g\ |n addition, the Owner must alsqy general, the amount of gain (if an )'
tribution. In this case, the distributionte|oy special rules concerning thetha?must be included is e ugl to the va?/ue
will be a prohibited transaction subject tq:as|Ts tax-exempt income, prohibited ¢ he transferred asset gver its adjusted
the 100-percent tax. transactions and method of accounting fQ§, <is in the transferor's hands. In ]addi—
Consequences of FASIT Cessation debt instruments. Few comments Werg,, the FASIT provisions requir.e gain (if

Under the FASIT provisions, the Com-"€C€ived concerning these provisions.  nv) t6 he recognized on assets the Owner
missioner may consent to the intended ces- UNder the special rule concerning the,qqs outside of the FASIT but which
sation of a FASIT and may grant condiméthod of accounting for debt instruy),hetheless support FASIT regular inter-
tional relief in the case of an inadvertenf1€Nts, & FASIT must use the constanigis  significant comments were received
cessation. There are, however, no compréi€ld method in determining all interest, e qarding the gain recognition rule. In
hensive rules describing the consequenc@§auisition discount, original issue disyaticular, comments were received on
of a cessation. The proposed regulation§2Unt (OID), market discount, and preyye method of valuing property, the scope
therefore, detail how a cessation affects tHBIUM deductions or adjustments. To eny the support rule, and the need for a gain
FASIT, the underlying arrangement thafure that the Owner uses a constant yielghterra) rule.
made the FASIT election, the Owner, andethod for all interest and interest-like, Rejated-person Gain Recognition Rule
the regular interest holders. These ruldi€mS, the proposed regulations require the |RS and Treasury have determined
apply unless a cessation is carried out wifit® Owner to compute the amount of ingh ot the gain recognition rule of the
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FASIT provisions could be circumventeda.In general strongest where it is difficult, if not im-
when a related person transfers property To determine value for purposes of appossible, to separate the value of a debt
to a FASIT. Because the FASIT provi-plying the gain recognition rules, theinstrument from the value of the Owner’s
sions do not require that the related peFFASIT provisions divide property into business relationship with the debtor. For
son be a taxable C corporation (or evetwo categories: (1) debt instruments nagxample, the value of credit card receiv-
that the related person be subject to U.&aded on an established securities maables may be inferred if the receivables
tax), the intended corporate-level tax oiket, and (2) all other property. The valuare placed in trust and used to create new
gain could be avoided by having non-coref debt instruments not traded on an eslebt instruments that are sold to the pub-
porate or foreign related persons makiblished securities market is determinelic at a disclosed price. In this case, how-
asset transfers. In this case, the FASIBY a special statutory rule. The value oéver, the implied price necessarily in-
provisions could be interpreted as allocall other property (which includes debt includes both the value of the receivables
ing gain to the related person and the ecstruments thatare traded on an estab-and the value of the transferor’s implicit
nomically offsetting losses (usually in thdished securities market) is fair markebr explicit promise to replace the receiv-
form of premium offset) to the Owner.value. ables as they mature. Because there is no
This misallocation of gain, if allowed, Under the special rule, the value of @bjective, easily administrable method for
would frustrate the purpose of the gaimebt instrument not traded on an estalallocating the portion of the price alloca-
recognition rule. lished securities market is the sum of thble to the receivable (as opposed to the
The IRS and Treasury considered twoeasonably expected cash flows on the ifportion allocable to the transferor’s ongo-
ways to address this issue in developingtrument, discounted using semiannuahg business), the special valuation rule
these proposed regulations. One approacbhmpounding at a rate equal to 120 peseems appropriate in this context.
would have required any contribution fromcent of the applicable federal rate (AFR). By contrast, the policy justification for
a related party to the FASIT to be taxed aEhe intent behind the special valuatiorthe special valuation rule is weakest in
if it were a deemed sale to the Owner folrule is uncertain. The legislative historycases where the fair market value of the
lowed by a contribution to the FASIT. Thisof the FASIT provisions indicates the ruledebt instrument can be easily established.
rule would conform the treatment of relatedvas meant to be a simple and mechanicBbr example, if a FASIT purchases a pool
person contributions with the treatment oformula that, by its nature, would not pro-of non-market-traded securities for cash
contributions from unrelated persons undetuce accurate results in every casen a transaction where the FASIT main-
section 8601(a)(2). This rule would alscSpecifically, the legislative history stategains no continuing relationship with the
ensure that gain upon contribution wouldhat the value of an asset is determined Iseller, there appears to be no reason to
be allocated to the taxpayer entitled to thine special valuation rule even if a differdistrust the value as determined by an ac-
subsequently occurring offsetting ecoent value would be determined by applytual arm’s length bargaining.
nomic loss, namely, the Owner. A seconchg a willing buyer/willing seller stan-  Consistent with this understanding of
approach was to develop regulations thatard. See H.R. Rept.104-737, 104tkhe purpose behind the special valuation
would limit related person treatment to tax€ong. 2d Sess., 327 (1996). At the santelle, the proposed regulations take a
able, domestic C corporations and ensuteme, by applying a fair market valuebroad view of what constitutes an estab-
that the misallocation of gain (in the relatedtandard to all other assets (includingished securities market. In addition, the
person) and associated loss (in the Owneanarket-traded debt), Congress showedragulations clearly delineate whether
would not produce unwarranted tax beneslear preference for using actual fair marproperty is subject to the special rule and
fits. ket value whenever it can be determinedrovide a humber of exceptions from the
The proposed regulations adopt thevith reasonable accuracy. special rule.
first approach. Under the proposed regu- Several commentators made sugge$- Traded on an established securities
lations, transactions between a relatetions on how to interpret the legislativemarket
person and the FASIT are treated as transient behind the special valuation rule. The proposed regulations define the
actions between the related person and the general, the commentators were corterm traded on an established securities
Owner followed by transactions betweerterned that implementing the rule withoutnarketby reference to §1.1273-2()(2)
the Owner and the FASIT. This rule modification would in many cases generthrough (4) of the OID regulations. The
however, does not apply in all casesate tax gains far in excess of economiproposed regulations also give the Com-
Transfers of publicly traded property bygains. Because the commentators viewedissioner the power to determine that
related persons are unlikely to be abusivéhis overvaluation as a substantial impeddebt instruments not meeting the stan-
The rule in the proposed regulationsment to the use of FASITSs, they asked thatards of the OID regulations are neverthe-
therefore, only applies if the related perthe proposed regulations narrow as mudess traded on an established securities
son transfers property not traded on an eas possible the debt instruments subject toarket. Under the cross- reference to the
tablished securities market. Thus, for exthe special valuation rule. OID regulations, debt is considered
ample, the rule applies to a transfer of The proposed regulations attempt teraded on an established securities market
consumer receivables, but not to a transeconcile the legislative intent and thef (1) it is listed on certain specified secu-

fer of Treasury bills. commentators’ concerns in a consistenities exchanges or on certain interdealer
3. Determination of Value for Gainand principled manner. The policy justifi-quotation systems, (2) it is traded on a
Recognition Purposes cation for the special valuation rule isboard of trade or interbank market, or (3)
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it appears on a quotation medium thasppears to be little reason to apply thing agencies, or governmental agencies,
provides a reasonable basis to determirspecial valuation rule. the assumptions made for purposes of the
fair market value by disseminating either Finally, the proposed regulations progain recognition provisions must still be
recent price quotations or actual prices ofide an exception for certain debt instrueonsistent with any applicable industry
recent sales transactions. ments that are contemporaneously pucustoms and standards. To encourage ad-
The proposed regulations do not crosshased and transferred to the FASIT (thkerence to the consistency test, the Com-
reference §1.1273-2(f)(5) of the OID regspot purchase rule). Under this provisiormissioner may determine reasonably ex-
ulations. Consequently, debt is not cornthe value of a debt instrument is its cost tpected cash flows without making any
sidered traded on an establishedthe Owner if four conditions are met: (1)adjustment if the assumption made with
securities markeif it is merely readily the debt instrument is purchased from arespect to that adjustment (for example,
guotable within the meaning ofunrelated person in an arm’s length transssumed credit risks) fails the consistency
81.1273-2(f)(5). The IRS and Treasuryction, (2) the debt instrument is acquiretest or is otherwise unreasonable.
do not expect this omission to have a siger cash, (3) the price of the debt instru- In addition to the consistency test, the
nificant impact because, under a speciahent is fixed no more than 15 days beforproposed regulations place a ceiling on
exception (the spot purchase rule, dighe date of the purchase, and (4) the deptojected loan servicing costs. Specifi-
cussed below) the proposed regulationastrument is transferred to the FASIT naally, the amount of loan servicing costs
value non-publicly traded debt instru-more than 15 days after the date of thprojected may not exceed the lesser of (1)

ments at their cost if a FASIT acquirepurchase. the amount the FASIT agrees to pay the
them in (or soon after) an arm’s lengthd. Debt instruments not traded on an es©wner (or a related person) for servicing
cash purchase. tablished securities market all, or a portion, of the loans held by the

According to one commentator, bank As discussed above, the special valu&ASIT, or (2) the amount a third party
loans and private placement loans, whiction rule values a debt instrument by diswould reasonably pay for the servicing of
are typically made to small and mediuntounting the reasonably expected casbentical loans.
sized businesses, are readily quotabfows on the instrument. The propose@. Special valuation rule for guarantees
within the meaning of §1.1273-5(f)(5)regulations require that the determination Because a guarantee usually is not a
but would not otherwise be considered asf reasonably expected cash flows bdebt instrument, any gain recognized on
traded on an established securities macommercially reasonable. The proposettansferring a guarantee to a FASIT would
ket. The commentator stated there wouldegulations also permit reasonable ade determined using the guarantee’s fair
be commercial interest in securitizingsumptions concerning credit risk, earlymarket value absent a special rule. Nev-
these loans through FASITs but for applirepayments, and loan servicing costs to lestheless, if a guarantee relates solely to
cation of the special valuation rule. Al-taken into account. Additional rules dishon-traded debt instruments, the proposed
though the proposed regulations do natourage the use of assumptions known tegulations allow taxpayers to value the
adopt the readily quotable standard, thiee inaccurate. guarantee and the debt instruments to-
IRS and Treasury believe bank and pri- One safeguard is a consistency tesgiether. Under this rule, the reasonably
vate placement loans will be securitizedven though a debt instrument may not bexpected payments on the guarantee are
in transactions qualifying for the spot puriraded on an established securities matreated as part of the reasonably expected
chase exception. Nevertheless, commerktst, a person securitizing the debt instruypayments on the debt instruments to
are requested on whether the readilgnent may make certain public representavhich the guarantee relates.

guotable standard is still necessary. tions about the debt instrument, such as #h Property Held Outside a FASIT Sup-
c. Exceptions for debt not traded on ara prospectus or an offering memorandunporting FASIT Regular Interests
established securities market The consistency test prevents the use of An Owner (or a person related to the

The proposed regulations except fronone set of assumptions for tax purposé3wner) must recognize gain on any prop-
the special valuation rule certain benefiand the use of another set for differengrty the Owner or related person holds
cial and stripped interests. Under this exgurposes. Specifically, all assumptionsutside the FASIT that supports the regu-
ception, a certificate representing benefiused in determining reasonably expectedr interests. In addition, property held by
cial ownership of debt instrumentscash flows (for purposes of the FASITthe Owner or related person that supports
constitutes beneficial ownership of debvaluation rule) must be no less favorableegular interests is treated as held by the
instruments traded on an established sedilran the assumptions underlying the red=ASIT for all purposes of the FASIT pro-
rities market if either the certificate or allresentations made to any of the followingisions. By treating support property as
of the underlying debt instruments argroups in the prescribed order: investordransferred to and held by a FASIT, the
traded on an established securities marating agencies, or governmental agersupport rules discourage taxpayers from
ket. Similarly, a stripped bond or strippecties. For example, if one default rate isrying to avoid the gain-on-transfer rules
coupon represents debt traded on an esssumed to value debt instruments in @and ensure that FASIT income includes
tablished securities market, if either th@rospectus, a higher default rate cannot ltke income from all FASIT property.
strip or the underlying debt instrument isassumed to value the debt instruments for Commentators asked for a clear and
traded on an established securities mapurposes of the gain recognition provinarrow definition of support property.
ket. Because fair market value is easilgions. Even if no representations confhey suggested limiting the support rule
determined in these circumstances, thererning value are made to investors, rate situations in which the arrangement
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with the regular interest holders indicates Although the proposed regulations ddransfers of Ownership Interests

that assets held outside the FASIT wouldot provide rules for gain deferral gener- ¢ proposed regulations ignore the
have been transferred to the FASIT bually, rules permitting gain deferral for pre-,onsfer of an ownership interest if the
for the gain recognition rules. Under thieffective date FASITs have been devels o otaris accomplished to impede the as-
view, support property includes: (1) subeped consistent with the requirements Qfassment or collection of tax. A transfer
ordinated interests in debt instrumentthe Act. The IRS and the Treasury reyg accomplished to impede the assessment
contributed to the FASIT, (2) property sequest comments on whether and how the. ~qjection of tax if the transferor
curing an Owner’s guarantee, and (3) corgain deferral system for pre-effective dat?nows, or should know, that the transferee
tribution agreements that allow the FASITFASITs may be modified to accommodatg,,,id be unwilling or unable to pay some
to purchase a debt instrument for a@ general gain deferral system. or all of the tax arising from holding the

amount significantly below its fair marketq,ynership Interests and Consolidated  ownership interest. A safe harbor, incor-
value. Several commentators argued thedy, g porated through a cross-reference to com-

unless a narrow view of support is By statute, to qualify as a FASIT, anparable rules regarding transfers of

adopted, the support rule threatens to sub- ; ; ; ;
p pp arrangement must have one (and On:gEMIC residual interests, is available to

ject to the gain recognition rule all prop- L wner-transferors who conduct a reason-
ne) ownership interest, and that owner= g >iel 4
erty held by an Owner whenever th&n®) P gble investigation of the transferee’s fi-

Owner guarantees a regular interest or hg81P interest must be held by one (an - ” :
any kin?j of continuinggrelationship with Only one) eligible corporation. Congressf‘a”(f'al condition. As explained under the
the EASIT. however, anticipated that Treasury woul@@Ption PROPOSED AMENDMENT TO

Consistent with the comments re-issue guidance on how the ownershipREMIC REGULATIONS in this pream-

) ) le would apply to cases in which the ent_)le, the REMIC safe harbor incorporated
ceived, the proposed regulations narrowly R .- by the FASIT rules has been modified
define support property. Under the Ioro_|ty that owns the FASIT joins in the filing '

posed regulations, property generally i8f & consolidated return with other memg| ES APPLICABLE TO REGULAR
support propertyif the Owner (or a re- P€rs of the group that wish to hold anNTEREST HOLDERS

lated person): (1) identifies the propertPVNership interest in the FASIT.” See o

as providing security for a regular interH-R. Conf. Rep. No. 737, 104th Cong., Zq The FASIT provisions treat a regular
est, (2) sets aside the property for transfaless- 329 (1996). interest as a debt instrument for all pur-
to the FASIT under a contribution agree- Commentators urged the IRS and Tregoses of the Code and require the holder
ment, or (3) holds an interest in the prop=t"Y to issue guidance that .would chang® account for gross income with respect
erty that is subordinate to the FASIT’s inihe statutory rule and permit members db the regular interest under an accrual

terest in the property. This last situatiot consolidated group to jointly hold amethod. _
can arise, for example, if the Owner hoIdEAS_” ownership interest. In studying Few comment; were made with respect
the junior interests in a pool of debt inthe issue, however, the IRS and Treasuty FASIT regular interests. One commen-
struments while the FASIT holds the sePecame concerned about how such guitator suggested a rule that would prevent
ance would continue to satisfy those gerthe holder of a debt instrument from rec-
5. Deferral of Gain Recognition eral principles of the consolidated returrognizing a loss on, or changing the tax
Although gain must ordinarily be reC_regulatior}s t.hat preclude the shifting otonsequgnc_es of, the de_bt instrument by
ognized as soon as property is transferreﬁt,OCk basis, income, or loss. The IRS arﬁdan.sferr.mg it to a EASIT in exchange.for
the FASIT provisions authorize regu|a_Treasury cop5|dered different modgls than identical or S|m|la}r FASIT regular in-
tions under which gain on transferreqvould permit members of a consolidatederest. No such rule is adopted by the pro-
property is deferred until the transferre@ml"p.t? jointly hold (or enjoy the bene—posed regulgtions pecause the IRS .and
property supports regular interests. Se\;'-ts of jointly holding) a FASIT ownership Treasury believe this type of transaction
eral commentators specifically requestetg\terest, but none of these were found tis adequately addressed by the wash sales
@flequately address the government’s condles of the Code and the FASIT anti-
in detail how a gain deferral system coul§e™MS without adding administrative comabuse rule descriped later. Similarly, the
be applied to a constantly revolving IOOOpIeX|ty for both the IRS and taxpayersproposed regulations have adopted no
of assets. Moreover, the IRS and Treasury are nagpecial rules concerning the consequences
The proposed regulations do not prot_:onv_inced the level of potential attributeof modifying regular intgrests, becguse
vide a general gain deferral system. Afteshifting should be dlsrelgarded or adthe IRS and Treasury believe these issues
carefully considering the issues involvedgressed through an antl-.abuse r.ule are a}dequately addressed under existing
the IRS and Treasury have determinefyould be so minor that disregarding ifprinciples of Federal tax law.
that gain deferral rules must build on rule¥/ould be appropriate. Therefore, the prO§PECIAL RULES
for accounting for pooled debt instru-P0S€d regulations do not provide rules™”
ments. The IRS and Treasury anticipat@erm'tt'ng members of a consolidatedinti-Abuse Rule

providing rules for pooled debt instru-9roup to jointly hold ownership interests thg proposed regulations contain an
ment in future guidance, and at that tim&! @ FASIT. The IRS and Treasury invite; (i apyse rule patterned after the anti-
expect to revisit the FASIT gain deferrafh® submission of additional comments, ;se ryle in the partnership regulations
rules. that would address these concerns. issued under subchapter K. The FASIT

nior interests.

a gain deferral system and one explain
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anti-abuse rule evaluates transactionSegregated Pools Subject to Foreign Taxshould not unduly interfere with legiti-
against the underlying purpose of the appears that taxpayers may attem[ﬁ'ate securitizations of debt held by an
FASIT provisions, which is to promote exploit differences in the characteriza®Wner. Accordingly, the proposed regu-
the spreading of credit risk on debt instrug o of a FASIT or the interests in alations provide that the definition of per-
ments by facilitating the securitization ofeag|T under U.S. law and relevant for-Mitted debt instruments does not include
debt instruments. If a FASIT is formed Olsign law to produce inappropriate taydebt instruments traded on an established
used to achieve a tax result inconSiSte%R/oidance (including by producing a nor]_securities market if such debt instruments
with this purpose, the Commissioner may.snomic allocation of foreign taxes td'€ subject to foreign withholding tax.
take remedial action, including disregardi,o holder of the FASIT ownership inter-1he IRS and Treasury request comments
ing the FASIT election, reallocating itemsest)_ To minimize this possibility, the pro_concerning whether the scope of this rule
of income, deductions and credits, rechab-osed regulations provide that a foreig|i§ adequate to address potentially abusive
acterizing regular interests, and redeSige'ntity (including but not limited to a for- transactions and whether legitimate (non-
nating the holder of the ownership imeréign corporation or a foreign partnershipsax) business reasons may justify the use
est. Whether a FASIT is formed or useqjnay not be a qualified arrangement. 1Qf @ FASIT to hold foreign debt that is
to achieve a tax result that is inconsistergddition’ a qualified arrangement may ndfaded on an established securities market
with the FASIT provisions is a question of,o 5 domestic entity or a segregated po@f‘d is subject to a foreign withholding

fact. In addition to applying the specific¢ iqentified assets any of the income of®X:

anti-abuse rule included in these proposgglich is subject to tax on a net basis by Avoidance of U.S. Withholding Tax
regulations, the IRS and Treasury wilkyreign country. The IRS and Treasury The IRS and Treasury are also con-
also continue to apply other statutory, aqpeng that the imposition of foreign t@Xcerned that FASITs may be used by for-

ministrative, and judicial anti-abuse pro-, el ident ¢ ) id U.S
gn resident taxpayers to avoi .S.

o s a i on a net basis with respect to the ass
visions, such as the judicial doctrines ohng jiapilties of a FASIT will disqualify a yithholding taxes that would otherwise
'he imposed on direct cross-border financ-

economic substance and substance OVERg)T election without regard to whethe

form, to transactions and structures iNthe segregated pool of assets is actualmg 0 a foreign person's U.S. subsidiary.

volving FASITS. For example, see heeid through a U.S. or foreign office o, particular, the IRS and Treasury are
In addition, &,are that foreign taxpayers may attempt

principles of Notice 98-5 (1998-3 I.R.B.iyaq place of business.
49), regarding foreign tax credits. preexisting qualified FASIT may cease {q, ;se FASITs to convert interest that
Although regular Interests in a FASIThe 5 FASIT prospectively by being subyyouiq be disqualified from the portfolio
may be held in a tiered FASIT structurgg e to foreign net taxation for the first terest exgm tion under Sections
and treated by each FASIT as permittefjo in 5 later year as a result of newlg71h)(3) 881(0)23)(8) and 881(c)(3)(C)
assets, the tiering of FASITs may not be,nqycted foreign activities. It is not “eC(concernih interest paid to a 10 percent
used for double or multiple counting Ofessary that actual foreign tax be imposesqwareholdgr and intgrest aid topa con-
the PASIT gross Income or gross assefgy an arrangement to be considered sUBolled foreign corporation f?om a related
for other purposes of the Code In @ Maffgcy to foreign net taxation. erson) intoginterepst that qualifies as port-
ner that would be inconsistent with the In* he |Rs and Treasury request ComEolio interest. To reventguch avoidaFr)lce
tent of the FASIT provisions. In this rer']gents regarding whether there may bg,q proposed reglillations provide that in-
" ¢ ! rcumstances in which legitimate (non ; ;
o g o L S b bt o
the corresponding interest INCOMe reEAS|T glection to be made by a foreignsy as portfoligo interest under secq[ions

ceived by the same Owner to be inconsigsiy or an entity the income of which iS371(h)(3) and 881(C)(3) to the extent that
tent with the intent of the provisions. Atpject to net foreign taxation, or on bethe FASIT receives or accrues interest
cordingly, such Owner-created attribute

Ralf of a segregated pool which may bgom an obligor who is a U.S. resident

must be disregarded because a taxpaygry; ; ; i )
may not enter into a transaction with it-ﬁbjeet to netforeign taxation. taxpayer (the related obligor) if (1) the
self. For example, the gross income angrohibition on Foreign FASITs and foreign holder is a 10 percent shareholder

gross assets from the tiering of FAS|TSegregated Pools Subject to Foreign Tax(within the meaning of Section 871(h)(3))

may not be taken into account more than The IRS and Treasury are also cor@ the related obligor or (2) the foreign

once for purposes of testing whether acerned that taxpayers may attempt to udio!der is a controlled foreign corporation
Owner is an 80/20 company under sectioRASITs to produce non-economic allocaf"”.d tlhe related O_bllgor |sralgted person
861, or for purposes of determining theions of foreign withholding taxes to the(Within the meaning of section 864(d)(4))
relative domestic and foreign source grossolder of the FASIT ownership interest With respect to the foreign holder. For
assets of the Owner or the Owner’s affiliThe IRS and Treasury believe that su(:ﬂ‘ese purposes, the relateq obligor is de-
ated group in applying the interest extransactions may be facilitated by the eadf1€d @s &onduit debtowho is treated as
pense allocation rules proposed heraith which an Owner can acquire pubPaYing interest directly to the 10 percent

under section 864(e). licly-traded debt that is subject to foreigrehareholder or the controlled foreign cor-
withholding tax. In addition, prohibiting POration for purposes of sections 871,
INTERNATIONAL PROVISIONS a FASIT from holding publicly-traded 881, 1441 and 1442. This rule character-

Prohibition of Foreign FASITS and debt subject to a foreign withholding tax2€S @l interest of the foreign regular in-
terest holder as non-portfolio interest if

2000-8 I.R.B. 691 February 22, 2000



the FASIT receives or accrues an equal @qualified under the earnings strippingectly related to all activities and assets of
greater amount of interest from the relatediles. all the Owner’s FASITs and is appor-
obligor. Similar to the rules adopted for portfo-tioned between domestic and foreign
Further, the IRS and Treasury requesio indebtedness purposes, the proposeurce FASIT gross income by applying
comments concerning whether FASITregulations treat a U.S. resident taxpayehe general asset method to the FASIT's
regular interests, REMIC regular interawho is an obligor to a FASIT as a conduitissets. The proposed interest allocation
ests, and pass through certificates shouttebtor to the extent a related persorules also extend the existing asset adjust-
be treated in a consistent manner for pufwithin the meaning of section 267(b) oment rules under the asset method in
poses of applying U.S. withholding tax707(b)(1)) who would not be subject t081.861-9T(g), which reduce assets to re-
rules. tax on a direct payment by the U.Sflect the principal amount of indebted-
The IRS and Treasury intend to issuebligor receives interest with respect to aess outstanding relating to the interest
regulations that will provide that theregular interest in the FASIT. In such cirwhich is directly allocated. The rules of
FASIT and its Owner are withholding cumstances, the earnings stripping provg1.861-10T(d)(2) are also made applica-
agents in respect of payments made tons will apply to treat interest paid by ale. In addition, the new proposed inter-
foreign regular interest holders. The IR®J.S. corporation or a U.S. trade or busiest allocation rules are the exclusive
and Treasury solicit comments with reness of a foreign corporation on an obligmethod for the direct allocation of FASIT
spect to circumstances in which theation held by a FASIT as disqualified in-interest expense. The IRS and Treasury
FASIT and its Owner may be unaware oferest for purposes of section 163(j)are not aware of any situations in which
a possible relationship between foreigi®similarly, the conduit debtor rule also opthe direct allocation rules of the existing
regular interest holders and the relatedrates to treat OID accrued to a FASIT byemporary regulations would apply to any
obligors of the debt instruments held bya domestic party as deferred to the exteitems of FASIT income and interest ex-
the FASIT or other circumstances undea related foreign person (as defined ipense. Comments are solicited in this re-
which it would be inappropriate to treatsection 163(e)(3)(B)) receives interesgard.
payments to a regular interest holder asith respect to a regular interest of the The rules apply to interest expense with
payments directly from a conduit debtorFASIT. These rules apply to paymentsespect to any FASIT as of that FASIT's
It is anticipated that these regulations wiland accruals made during the same periatiartup day and throughout the entire pe-
provide that the FASIT and its Owner willthe regular interest in the FASIT is heldiod that the arrangement continues to
not be responsible for withholdingby the 10 percent shareholder or foreigqualify as a FASIT. The rules provide the

amounts paid to the foreign regular interrelated party. Commissioner with discretion to continue
est holders in the above circumstances URry correlative Adjustments to FASIT to directly allocate interest expense with
less the FASIT or its Owner knows, or has respect to a ceased FASIT to FASIT in-

reason to know, that the foreign regular 1he FASIT and its Owner are not enti.ome if the Commissioner determines

interest holder is a 10 percent shareholddgd t0 any correlative adjustments fOfj 4t 4 principle purpose for terminating
of the related obligor or is a controlleg@Mounts that are treated as directly paifle FaASIT was to affect the interest allo-
foreign corporation considered to be rePy @ conduit debtor and treated as directly,jqp,

ceiving interest from a related person. [[€C€ived by or accrued to a related party. the |RS and Treasury believe that di-
is expected that these regulations will furf\ccordingly, all interest paid or accruedrecyy aliocating FASIT interest expense
ther provide that the FASIT and its OwnefY the conduit debtor to the FASIT muskqely to FASIT gross income is an ad-
shall be presumed to know that these cif?® taken into account by the Owner in d&sinistrable and appropriate way to limit
cumstances exist if the foreign regular int€rmining its own taxable income. Thisyisortions (favorable or unfavorable as
terest holder owns 10 percent or more dfeatment is consistent with Treasury’she case may be) to a taxpayer’s overall
the total value of the FASIT's regular in-9€neral approach, already adopted in coyiocation of interest expense for foreign
terests and the debt of the related obligltit financing regulations, to preventing.,y credit purposes. It is recognized,
accounts for 10 percent or more of th&/ithholding tax avoidance. TD 8611, yever, that the new proposed direct al-
total value of the FASIT's assets. 1995-2 C.B. 286, 293. location rules may enable certain interest
Earnings Stripping and Original Issue Interest Expense Allocation expense allocation planning that may cre-

Discount For purposes of applying the interesf‘te_ d_|sto_rt|ons that wou!d not occur under
The IRS and Treasury are also awar@Pense allocation rules to the Owne?X'St'”?h'mereSt aIIocaU?hn rlull?eSS. ?_I"_id'
that regular interests in FASITs may binder section 864(e) and the reg“""‘t.ion%ress ese co_gce_rns, he th tan q re?-
used by foreign residents to avoid otheil€reunder, new proposed regulation8!l'y @ré considering Whsther 1o adop

) ; ; ules in final regulations that limit the ex-
consequences that might apply to cros§/0vide that all interest expense from af nt to which the direct allocation rules
border related-party payments. The IREASITs that is treated as incurred by.angﬁa anolv. including rules regarding the
and Treasury are concerned that taxpayngNner or by any other vaner that is énmzunp'zri)?‘/,variance gIoetween t?\e dirgct al-
may attempt to use FASITs to avoid th@€mber of the same affiliated group oft

deferrals on deductibility imposed by sec?hich the Owner is a member is directl ocation and combined asset allocation
tions 163()(3) on OID owing to related@llocated solely to all income from al FA-rules that is appropriate. Comments are
9 solicited on this issue.

foreign persons and 163(j) on net interest! 1S ©f such Owners. The directly allo->
expense that is otherwise treated as di§@ted interest expense is treated as dbpe EFFECTIVE DATE FASITs
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Section 1691(e) of the Small Businesthe pool decreases in size or duration, the have a wrongful purpose if two require-
Job Protection Act of 1996 (the Act) pro-calculation generally will produce FASIT ments are satisfied. First, the transferor
vides special transition rules for securitiloss. This FASIT loss is, in effect, a remust conduct a reasonable investigation
zation entities in existence on August 31capture of previously determined FASITof the transferee’s financial condition.
1997. Under these rules, the Owner of gain. Over the entire life of a pool, theSecond, the transferor must secure a rep-
pre-effective date FASIT may defer theaggregate FASIT gain (or loss) will beresentation from the transferee to the ef-
recognition of FASIT gain on assets atzero; the FASIT valuation rules do noffect that the transferee understands the tax
tributable to pre-FASIT interests. Forcreate lifetime net income. obligations associated with holding a
purposes of this rule, pre-effective date  Under the third step, the Owner deterresidual interest and intends to pay those
FASITis a FASIT the underlying arrange-mines the proper amount of FASIT gairtaxes.
ment of which was in existence on Augustor loss) to recognize during the current The IRS and Treasury are concerned
31, 1997. Apre-FASIT interesis an inter- period. To determine this amount, thehat some transferors of residual interests
est in the underlying arrangement tha®wner first calculates the total amount o€laim they satisfy the safe harbor even in
was outstanding on the FASIT startug-ASIT gain as of the last day of the cursituations where the economics of the
date and that is considered debt undeent period. The Owner then reduces thisansfer clearly indicate the transferee is
general tax principles. amount to exclude the percentage of thenwilling or unable to pay the tax associ-

The proposed regulations provide &ASIT gain that is attributable to pre-ated with holding the interest. The pro-
safe-harbor method of accounting that aFASIT interests outstanding on the lasposed regulations, therefore, would clar-
lows the separation of FASIT gain attrib-day of the period. This reduced amourify the safe harbor. The proposal explains
utable to pre-FASIT interests, and otherepresents the cumulative amount othat the safe harbor is unavailable unless
FASIT gain. Basically, the safe-harbo=ASIT gain the Owner should recognizehe present value of the anticipated tax li-
method has three steps. Under the firsly the end of the current period. Finallyabilities associated with holding the resid-
step, the Owner groups the assets of the adjust for amounts recognized in previual interest does not exceed the sum of:
FASIT into pools. To ensure that eaclous periods, the Owner subtracts fronil) the present value of any consideration
pool can be marked to market using a vathis amount the cumulative amount ofjiven to the transferee to acquire the in-
uation methodology appropriate for itsSFASIT gain that the Owner had recogierest; (2) the present value of the ex-
constituent assets, the proposed regulaized at the end of the previous periodpected future distributions on the interest;
tions provide that no pool may contain asthe difference is the amount of FASITand (3) the present value of the antici-
sets of more than one of the followinggain (or loss) to be recognized in the cumpated tax savings associated with holding
three types: (1) assets that are valueént period. the interest as the REMIC generates
under the special valuation rule and that Owners of pre-effective date FASITslosses. No inference is intended regard-
have FASIT gain on the first day they arehat presently use a gain deferral methodag whether any existing transactions sat-
held by the FASIT, (2) assets that are vablogy that differs from the safe harborisfy the substantive requirements of this
ued under general fair market value prinmethod described above may adopt theafe harbor before the clarification made
ciples and that have FASIT gain on theafe-harbor method. The IRS and Tredy this amendment.
first day they are held by the FASIT, andury request comments on whether guid- )

(3) assets that do not have FASIT gain oance is needed on how this change &foposed Effective Date

the first day they are held by the FASIT. method may be accomplished. In general, the proposed regulations in-
Under the second step, the Owner peri- i

odically computes for each pool the dit PROPOSED AMENDMENT TO REMIC cluding the proposed amendments to the

) : EGULATIONS interest expense allocation regulations are
ference between the income determine@d proposed to apply on the date final regula-

under a mark-to-market system (using the i, regulations governing REMICs, tions are filed with théederal Register
appropriate FASIT valuation methodolsgeq in 1992, contain rules governinghe portion of the proposed regulations
ogy) and the income determined under afje transfer of noneconomic REMICcontaining the anti-abuse rule and the por-
accrual system. This difference is regegiqya| interests. In general, a transfer ¢ibn of the proposed regulations allowing
ferred to as FASIT gain (or loss) and is €85 oneconomic residual interest is disrethe deferral of gain on assets held by a
sentially a measure of the gain (or 10S§}5ged for all tax purposes if a significanpre-effective date FASIT are proposed to
from the pool that is attributable to the opp,hose of the transfer is to enable thapply on February 4, 2000. The proposed
eration of the FASIT gain recognitionyansferor to impede the assessment amendment to the REMIC regulations is
rules. These rules require gain to be deyiection of tax. A purpose to impede theroposed to apply to all transfers occur-
termined at the pool level when assets atgisessment or collection of tax (a wronging after the date final regulations con-
contributed to a FASIT, and implicitly ¢, nurpose) exists if the transferor, at theerning the amendment are published in
allow this gain to be reversed out (as d&jme of the transfer, either knew or shouldhe Federal Register

ductions in the nature of premium offset) 3 e known that the transferee would be

as the assets in the pool mature. In perlifnwilling or unable to pay taxes due on itopecial Analyses

ods in which net contributions are mad%hare of the REMIC’s taxable income.
to the pool, the calculation generally will

produce FASIT gain. In periods in whichg

It is hereby certified that these pro-
Under a safe harbor, the transferor of gogeq regulations will not have a signifi-

EMIC residual interest is presumed Not;nt economic impact on a substantial
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number of small entities. This certifica-passed. Copies of the agenda will b&.S.C. 865(i), and 26 U.S.C. 7701(f). * * *
tion is based on the fact that it is unlikelyavailable free of charge at the hearing. Par. 2. Section 1.860E-1 is amended by:

that a substantial number of small entities | . 1. Revising paragraph (c)(4).
will hold FASIT ownership interests. Prafting Information 2. Adding paragraphs (c)(5) and (c)(6).
Therefore, a Regulatory Flexibility The addition and revision read as follows:

Analysis under the Regulatory Flexibility ~The principal author of these propose&1.860E-1 Treatment of taxable income
Act (5 U.S.C. chapter 6) is not requiredregulations is David L. Meyer, Office of of a residual interest holder in excess of
It has been determined that this Treasudssistant Chief Counsel (Financial Instidaily accruals.

decision is not a significant regulatory actutions and Products), IRS. However * * * x

tion as defined in Executive Order 128660ther personnel from the IRS and Trea- (c) * * *

Therefore, a regulatory assessment is ngery Department participated in their de- (4) Safe harbor for establishing lack of

required. Pursuant to section 7805(f) ofelopment. improper knowledge A transferor is pre-

the Internal Revenue Code, these pro- sumed not to have improper knowledge

posed regulations will be submitted to the *ox ok ok % if—

Chief Counsel for Advocacy of the Small (i) The transferor conducted, at the time

Business Administration for comment on of the transfer, a reasonable investigation

their impact on small business. Proposed Amendments to the of the financial condition of the transferee
Regulations and, as a result of the investigation, the

Comments and Public Hearing transferor found that the transferee had

_ Accordingly, 26 CFR parts 1 and 602historically paid its debts as they came
Before these proposed regulations argre proposed to be amended as follows: due and found no significant evidence to

adopted as final regulations, considera- indicate that the transferee will not con-
tion will be given to any written com- PART 1—INCOME TAXES tinue to pay its debts as they come due in

ments (a signed original and eight (8) rthe future;

copies) that are submitted timely to th%aiaiaigr?;?erl]a;jhﬁyalrjg;?ggngt?;fg;ﬁ (i) The transferee represents to the
IRS. All comments will be available for

A _ _ for 1.861—10(e) and adding entries in nufransferor that it understands that, as the
public inspection and copying. merical order(tg read as foﬁ]ows: holder of the noneconomic residual inter-

Authority: 26 U.S.C. 7805, ** * est, the transferee may incur tax liabilities

A public hearing has been schedule@ tion 1.860H—1 also issued under Zi@ excess of any cash flows generated by
for May 15, 2000, beginning at 10 a.m. in; g ¢ 860L(h). the interest and that the transferee intends
Room 2615 of the Internal Revenuesgction 1.860H-2 also issued under 28 Pay taxes associated with holding
Building, 1111Constitution Avenue, NW., \; g ¢ 860L(h). residual interest as they become due; and
Washington, DC. Due to building secUgg tion 1.860H-3 also issued under 26 (iii) The present value of the antici-
rity procedures, visitors must enter at they g ¢ 860L(h) and 860L(f). pated tax liabilities associated with hold-
10th Street entrance, located betweeBq tion 1.860H-4 also issued under 2i@g the residual interest does not exceed
Constitution and Pennsylvania Avenues, g . 860L(h). the sum of—
NW. In addition, all visitors must presentga.tion 1.860H-5 also issued under 26 (A) The present value of any considera-
photo identification to enter the building.; g ¢ 860L(h) and 7701(). tion given to the transferee to acquire the
Because of access restrictions, ViSit°r§ection 1.8601-1 also issued under 2'@terest;
will not be admitted beyond the immedi-; g 860L(h) and 860I(c). (B) The present value of the expected
ate entrance area more than 15 min”t%section 1.8601—2 also issued under 2%Jture distributions on the interest; and
before the hearing starts. For informatiop; g ¢ 860L(h). (C) The present value of the anticipated
about having your name placed on thggction 1.860J—1 also issued under Z8% savings associated with holding the
building access list to attend the hearing, g ¢ 860L(h). interest as the REMIC generates losses.
see the “FOR FURTHER INFORMA- goction 1.860K-1 also issued under 26 (5) Computational assumptionsThe
TION CONTACT” section of this pream- ; g . 860L(h). following rules apply for purposes of
ble. The rules of 26 CFR 601.601(a)(35¢ction 1.860L—1 also issued under 2garagraph (c)(4)(iii) of this section:
apply to the hearing. Persons who wishtg g 860L(h). (i) The transferee is assumed to pay tax
present oral comments at the hearing mugl, ~tion 1.860L—2 also issued under 28t & rate equal to the highest rate of tax
submit written comments and an outling; g 860L(h). specified in section 11(b)(1); and
of the topics to be discussed and the tim€qtion 1.860L—3 also issued under 26 (i) Present values are computed using
to be devoted to each topic (signed origig; g ¢ 860L(h). a discount rate equal to the applicable
nal and eight (8) copies) by April 24,54:ti0n 1.860L—4 also issued under 2gederal rate prescribed by section 1274(d)
2000. A period of 10 minutes will be al-; g ¢ 860L(h). * * * compounded semiannually (a lower dis-
lotted to each person for making comggction 1.861-9 also issued under 2g°UNt rate may be used if the transferee
ments. An agenda showing the scheduj; g ¢ 864(e)(7). can demonstrate that it regularly borrows,
ing of the speakers will be prepared aftegqtion 1.861-10 also issued under 2i§ the course of its trade or business, sub-
the deadline for receiving outlines hag) g ¢ 863(a), 26 U.S.C. 864(e)(7), 26stantial funds at such lower rate from un-
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related third parties). 81.860H-4 Regular interests in general(1) In general.
(6) Effective date Paragraphs (c)(4) (a) Issue price of regular interests. (2) Consistency requirements.
and (5) of this section are applicable Of1) Regular interests not issued for prop(_3) Servicing costs.
February 4, 2000 erty. (4) Nonconforming or unreasonable as-
Par. 3. Sections 1.860H-0 througfcz) Regular interests issued for property.sumpt'onfs'
1.860L—4 are added to read as follows: (b) Special rules for high-yield regular(d) Special rules.
§1.860H-0 Table of contents. interests. (1) Beneficial ownership interests.

) High-yield interests held by a securi{2) Stripped interests.

This section lists captions that appea@L (3) Contemporaneous purchase and

in §§1.860H-1 through 1.860L—4. ties dealer. :
§1§8§60H L EASIT d ? 4 EASIT (2) High-yield interests held by a passizgnger of oiebt Instruments.
. — efine uarantees.
' thru.
election, other definitions. (e) Definitions.

81.860H-5 Foreign resident holders of

() FASIT defined. regular interests.

81.860J-1 Non-FASIT losses not to offset

(b) FASIT election. _ certain FASIT inclusions.
Look-th h t derl FASIT
(1) Person that makes the election. ((ji)bt. Ook-through to underlying (@) In general.
(b) Conduit debtor. (b) Special rule for holders of multiple

(2) Form of election.
(3) Time for filing election.
(4) Contents of election.

ownership interests.
(c) Related persons.
(1) Taxable income.

(c) Limitation.
(d) Cross-references.

(5) Required signatures. §1.860H—6 Taxation of Owner, Owner’s (2) Effect on net operating loss.
(6) Special rules regarding startup day. reporting requirements, transfers of (3) Coordination with minimum tax.
(c) General definitions. ownership interest. o ]
(1) Owner. 81.860L—1 Prohibited transactions.

(@) In general. .
(2) Transfer. (b) Constant yield method to apply. (a) Loan origination.
§1.860H—2 Assets permitted to be held bic) Method of accounting for, and charactl) In general.
a FASIT. ter of, hedges. (2) .Acq_msmons presumed not to be loan
(d) Coordination with mark to marketorgination. .
(3) Activities presumed to be loan origi-
nation.
@) Loan workouts.
(b) Origination of a contract or agree-

(e) Owner’s annual reporting require-me”t in the nature of a line of credit.

ments. (1) In general.

(f) Treatment of FASIT under subtitle £(2) Activities presumed to be origination.
of Title 26 U.S.C. (3) Debt instruments issued under con-

(1) Ingeneral (9) Transfer of ownership interest. tr;acts Oc|>: agreements in the nature of a line
: of credit.

2) Referencing other than permitted ad) In general. L .

ge)ts. g P (2) Safe harbor for establishing lack of¢) Disposition of debt instruments.

(3) Association with particular assets ofMProper knowledge. (d) Exclusion of prohibited transactions

> ) - tax to dispositions of hedges.
regular interests. 81.860I-1 Gain recognition on property .
(4) Creating an investment prohibited. transferred to FASIT or supporting FASIT31-860L=2 Anti-abuse rule.
(e) Hedges and guarantees issued lggular interests. (&) Intent of FASIT provisions.
Owner (or related person). (b) Application of FASIT provisions.
(1) Hedges. (c) Facts and circumstances analysis.

(2) Guarantees. (c) Time of gain determination and§1.860L—3 Transition rule for pre-
) Forecl_osure property. recognition. effective date FASITs.
(9) Special rule for contracts or agreery) Gajin deferral election. [Reserved] @)

() Substantially all.

(b) Permitted debt instrument. provisions. ,
(1) In general. (1) No mark to market accounting.

(2) Special rules for short-term debt in(2) Transfer of a mark to market asset to

struments issued by the Owner or relat
person.

(3) Exceptions.

(c) Cash and cash equivalents.

(d) Hedges and guarantees.

(@) In general.
(b) Support property defined.

i ; ; Scope.
ments in the nature of a line of credit. ;
- (€) Amount of gain. 1) Pre-effective date FASIT defined.
_(h) Contracts to acquire hedges or detef) Record keeping requirements. (23 Pre-FASIT interest defined.
Instruments. (g) Special rule applicable to property OES) FASIT gain defined.
§1.860H-3 Cessation of a FASIT. related persons. (b) Election to defer gain.

(@) In general. 81.8601-2 Value of property. (c) Safe harbor method.

(b) Time of cessation. (a) Special valuation rule. (d) Example

(c) Consequences of cessation. (b) Traded on an established securitid€) Election to apply gain deferral
(d) Disregarding inadvertent failures Q3 ket. retroactively

remain qualified. (c) Reasonably expected payments. () Effective date.
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81.860L—4 Effective date. paragraph (a)(2)(ii) of this section, the eliofficer or trustee, respectively.

) gible corporation making the election (ii) For a segregated pool of assets, the
81.860H-1 FASIT defined, FASIT must be the first taxpayer to be treated amithorized person is each person who, for
election, other definitions. the Owner of the resulting FASIT. Federal income tax purposes, owns the

(@) FASIT defined.(1) AFASITIs a (2) Form of election Unless the assets of the pool immediately before the
qualified arrangement (as defined in para&Eommissioner prescribes otherwise, earlier of the date on which—
graph (a)(2) of this section) that meets thEASIT election is made by means of a (A) An outstanding interest in the pool
requirements of section 860L(a)(1) andtatement attached to the Federal inconie designated as a regular or ownership in-
the FASIT regulations (as defined in paratax return of the eligible corporation mak-+erest in a FASIT; or
graph (c) of this section). A qualifieding the election. (B) The pool issues an interest desig-
arrangement fails to meet the require- (3) Time for filing election The state- nated at the time of issuance as a regular
ments of section 860L(a)(1) unless it hament referred to in paragraph (b)(2) obr ownership interest in a FASIT.
one and only one ownership interest antthis section must be attached to a timely (6) Special rule regarding startup day
that ownership interest is held by one anfiled (including extensions) original Fed-The startup day must be a day on which
only one eligible corporation (as defineceral income tax return for the eligible corthe eligible corporation making the elec-
in section 860L(a)(2)). poration’s taxable year in which thetion is described in paragraph (b)(1)(i) or
(2) Except as provided in paragraphiASIT’s startup day occurs. An election(ii) of this section.
(a)(3) of this section, a qualified arrangemay not be made on an amended return. (c) General definitions For purposes
ment is an arrangement that is either—  (4) Contents of electian The state- of the regulations issued under part V of
(i) An entity (other than a regulated in-ment referred to in paragraph (b)(2) osubchapter M of chapter 1 of subtitle A of
vestment company as defined in sectiothis section must include— the Internal Revenue Code (the FASIT
851(a)); or (i) For other than a segregated pool afegulations)—
(i) A segregated pool of assets if—  assets, the name, address, and taxpaye(1) Ownermeans the eligible corpora-
(A) The initial assets of the pool areidentification number of the arrangemention that holds the interest described in
clearly identified, such as through an in{if one was issued prior to the making ofection 860L(b)(2);
denture; and the election); (2) Transferincludes a sale, contribu-
(B) Changes in the assets of the pool (ii) For a segregated pool of assets, th#on, endorsement, or other conveyance of
are clearly identified, such as through infollowing information— a legal or beneficial interest in property.
struments qf conveyance or release. _ (A)_ '_I'he_ name, address, and taxpaye] geoH—2 Assets permitted to be held by
(3)_ NotW|_thstand|ng_paragraph (a)(2)|dent|f|cat|on_ number pf the person ory pagT.
of this section, a qualified arrangemenpersons holding legal title to the pool of ,
does not include— assets: (a) Substantially all For purposes of
(i) An entity created or organized under (B) The name, address, and taxpay&€ction 860L(a)(1)(D), substantially all of
the law of a foreign country or a possesdentification number of the person ortN€ @ssets held by a FASIT consist of per-
sion of the United States; persons that, immediately before thdnitted assets if the total adjusted bases of
(i) An entity any of the income of startup day, are considered to own th&€ permitted assets is more than 99 per-
which is or ever has been subject to neool for Federal income tax purposes; angent of the total adjusted bases of all the
tax by a foreign country or a possession of (C) Information describing the origin @5S€ts held by the FASIT, including those
the United States; or of the pool (including the caption and dat@SSets deemed to be held under section
(iif) A segregated pool of assets any obf execution of any instruments of inden8601(0)(2). . ,
the income of which at any time is subjecture or similar documents that govern the (P) Permitted debt instrumeni(1) In
to net tax by a foreign country or a pospool); general Except as otherwise provided, a
session of the United States. (iii) The startup day; and debt instrument is described in section
(b) FASIT electior—(1) Person that  (iv) The name and title of all personS80L(C)(1)(B) only if it is a permitted
makes the electian For a qualified signing the statement. debt instrument. For purposes of the
arrangement to be a FASIT an eligible (5) Required signaturesThe state- FASIT regulations, a permitted debt in-
corporation (as defined in sectionment referred to in paragraph (b)(2) oftrumentis— , ,
860L(a)(2)) must make the election rethis section must be signed by the autho- () Afixed rate debt instrument, includ-
quired under section 860L(a)(1)(A). rized person, described in this paragrapf9 @ debt instrument having more than
(i) If the qualified arrangement is an(b)(5). one payment schedule for which a single
entity described in paragraph (a)(2)(i) of (i) For other than a segregated pool ofi€!d can be determined under
this section, the eligible corporation makassets, the authorized person is any pétt-1272-1(c) or (d); _
ing the election must hold one or more inson authorized to sign the qualified (i) A variable rate debt instrument
terests in the entity, and one of those irarrangement's Federal income tax returfithin the meaning 0f§1.1275-5 if the
terests must be the interest designated imsthe absence of a FASIT election. Fofl€Pt instrument provides for interest at a
the FASIT’s ownership interest. example, if a qualified arrangement is gualified floating rate within the meaning
(i) If the qualified arrangement is acorporation or trust under applicable stat8f §1.1275-5(b);

segregated pool of assets described law, an authorized person is a corporate (i”) A REMIC regular i.nterest; ,
(iv) A FASIT regular interest (includ-
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ing a FASIT regular interest issued by anmined by reference to, or are contingert286(e)) in a debt instrument described in
other FASIT in which the Owner (or a re-upon, the value of any asset other thanmaragraphs (b)(3)(i) through (v) of this

lated person) holds an ownership interpermitted debt instrument (such as a dekection.

est); instrument containing a provision under (vii) Certain Foreign Debt Subject to

(v) An inflation-indexed debt instru- which one or more payments on the inWithholding Tax A debt instrument is not
ment as defined i§1.1275-7; strument are determined by reference tae, permitted asset if the debt instrument is

(vi) Any receivable generated througtor are contingent upon, the value ofraded on an established securities market
an extension of credit under a revolvingtock). (within the meaning of 81.8601-2) and in-
credit agreement (such as a credit card ac-(ii) Defaulted debt instrumentA debt terest on the debt instrument is subject to
count); instrument is not a permitted asset if, oany tax determined on a gross basis (such

(vii) A stripped bond or stripped the date the debt instrument is acquired s a withholding tax) other than a tax
coupon (as defined in section 1286(e)(2he FASIT, the debt instrument is in dewhich is in the nature of a prepayment of
and (3)), if the debt instrument fromfault due to the debtor’s failure to havea tax imposed on a net basis.
which the stripped bond or strippedimely made one or more of the payments (c) Cash and cash equivalentd=or
coupon is created is described in parawed on the debt instrument and theurposes of section 860L(c)(1)(A) and the
graphs (b)(1)(i) through (vi) of this sec-Owner has no reasonable expectation thBASIT regulations, the termash and
tion; and all delinquent payments on the debt ineash equivalentmeans—

(viii) A certificate of trust representing strument, including any interest and (1) The United States dollar;

a beneficial ownership interest in a debpenalties thereon, will be fully paid on or (2) A currency other than the United
instrument described in paragraphsefore the date that is 90 days after th®tates dollar if the currency is received as
(b)(2)(i) through (vii) of this section. date the instrument is first held by thgpayment on a permitted asset described in

(2) Special rules for short-term debtFASIT. 81.860H-2, or the currency is required by
instruments issued by the Owner or re- (iii) Owner deht A debt instrument is the FASIT to make a payment on a regu-
lated person. Notwithstanding section not a permitted asset if the debt instrular interest issued by the FASIT according
860L(c)(2) and paragraph (b)(3)(iii) ofment is issued by the Owner (or a relateth the terms of the regular interest;
this section, a debt instrument issued bgerson) and the debt instrument does not (3) A debt instrument if it—
the Owner (or a related person) is a pegualify as a permitted debt instrument (i) Is described—
mitted debt instrument if it— under paragraphs (b)(1)(iv) or (2) of this (A) In paragraphs (b)(1)(i), (ii), or (v)

(i) Is described in paragraph (b)(1)(i) orsection. of this section, or
(i) of this section; (iv) Certain Owner-guaranteed debt (B) In paragraph (b)(vii) of this section

(i) Has an original stated maturity ofA debt instrument is not a permitted asset it is created from an instrument de-
270 days or less; if the debt instrument is guaranteed by thecribed in paragraphs (b)(1)(i), (i), or (v)

(i) Is rated at least investment qualityOwner (or a related person) and, based afi this section;
by a nationally recognized statistical ratall of the facts and circumstances existing (ii) Has a remaining maturity of 270
ing organization that is not a related perat the time the guarantee is given, or at thaays or less; and
son of the issuer; and time the FASIT acquires the guaranteed (iii) Is rated at least investment quality

(iv) Is acquired to temporarily investdebt instrument the Owner (or a relatetdy a nationally recognized statistical rat-
cash awaiting either reinvestment in perperson) is, in substance, the primarijng organization that is not a related per-
mitted assets not described in this parabligor on the debt instrument. For thison to the issuer; and
graph (b)(2), or distribution to the Ownerpurpose, a guarantee includes any (4) Shares in a U.S.-dollar-denomi-
or holders of one or more FASIT regulapromise to pay in the case of the defautiated money market fund (as defined in
interests. or imminent default of any debt instru-17 CFR 270.2a-7).

(3) Exceptions Notwithstanding para- ment. (d) Hedges and guaranteeg(1) In
graph (b)(1) of this section, the following (v) Debt instrument linked to thegeneral Subject to the rules in para-
debt instruments are not permitted asset©wner’s credit A debt instrument that is graphs (d)(2) through (4) of this section, a

(i) Equity-linked debt instrumentA issued by a person other than the Ownéiedge or guarantee contract is described
debt instrument is not a permitted asset (br a related person) is not a permittech section 860L(c)(1)(D) (germitted
the debt instrument contains a provisiomasset if the timing or amount of paymentsedgé only if the hedge or guarantee con-
that permits the instrument to be conen the instrument are determined by refetract is reasonably required to offset any
verted into, or exchanged for, any legal oence to, or are contingent on, the timingifferences that any risk factor may cause
beneficial ownership interest in any asseair amount of payments made on a debt iflbetween the amount or timing of the re-
other than a permitted debt instrumenstrument issued by the Owner (or a receipts on assets the FASIT holds (or ex-
(such as a debt instrument that is eXated person). pects to hold) and the amount or timing of
changeable for an interest in a partner- (vi) Partial interests in non-permitted the payments on the regular interests the
ship). Similarly, a debt instrument is not alebt instrumentsA debt instrument is not FASIT has issued (or expects to issue).
permitted asset if the debt instrument cora permitted asset if the debt instrument iBor purposes of this paragraph (d), the
tains a provision under which one or mora partial interest such a stripped bond oisk factors are—
payments on the instrument are detestripped coupon (as defined in section (i) Fluctuations in market interest rates;
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(ii) Fluctuations in currency exchangeissued by the Owner (or a related persomyent under which the Owner (or a related
rates; is a permitted asset only if— person) agrees to transfer permitted
(iif) The credit quality of, or default on, (i) The contract is a permitted hedgéedges or permitted debt instruments to a
the FASIT's assets or debt instrumentand satisfies paragraphs (e)(1)(iii) andrASIT for less than —
underlying the FASIT's assets; and (iv) of this section; (1) Fair market value, in the case of
(iv) The receipt of payments on the (ii) The contract is a credit enhancehedges or debt instruments traded on an
FASIT’s assets earlier or later than origient contract under §1.860G-2(c); and established securities market (as defined
nally anticipated. (iii) Immediately after the contract isin §1.860I-2); or
(2) Referencing other than permittedacquired by the FASIT (and on any later (2) Ninety percent of their value, as de-
assets A hedge or guarantee contract islate that it is substantially modified), theermined under section 8601(d)(1)(A) and
not a permitted hedge if it references amalue (determined under section 860l anthe FASIT regulations, in the case of debt
asset other than a permitted asset or if $1.8601-2) of all the FASIT's guaranteeinstruments not traded on an established
references an index, economic indicatogontracts issued by the Owner (and resecurities market.
or finan_cial average, that _is not botHated persons)_ is less than 3 percent of ﬂ%@..SGOH—:S Cessation of a FASIT.
widely disseminated and designed to coralue (determined under section 8601 and
relate closely with changes in one or morg1.860I-2) of all the FASIT’s assets. (a) In general An arrangement ceases
of the risk factors described in paragraphs (f) Foreclosure propertyProperty ac- (@ P& @ FASIT if it revokes its election
(d)(1)(i) through (iv) of this section. quired in connection with the default ofVith the consent of the Commissioner or
(3) Association with particular assetsimminent default of a debt instrument’ it fails to qualify as a FASIT and the
or regular interests A hedge or guaranteeheld by a FASIT may qualify both as fore-COmMmissioner does not determine the
contract need not be associated with arglosure  property under section@lure to be inadvertent.
of the FASIT's assets or regular interest860L(c)(1)(C) and as another type of per- (b) Time of cessationAn arrangement
or any group of its assets or regular intemitted asset under section 860L(c)(L). If€@Ses to be a FASIT at the close of the
ests, if the hedge or guarantee contrafareclosure property qualifies as anotheil@y designated by the Commissioner in
offsets the differences described in pardype of permitted asset, the FASIT may€ consent to revoke, or if there is no
graph (d)(1) of this section. hold the property beyond the grace periof°nsent to revoke or determination of in-
(4) Creating an investment prohibited prescribed for foreclosure property undefdvertence, at the close of the day on
Ahedge or guarantee contract is not a pesection 860L(c)(3). In this case, immedi¥hich the arrangement initially fails to
mitted hedge if at the time the hedge aately after the grace period ends, the taflualify as a FASIT. _
guarantee is entered into, it in substangeayer must recognize gain, if any, as if the () Consequences of cessatioBxcept
creates an investment in the FASIT. property had been contributed by th@S Otherwise determined by the Commis-
(e) Hedges and guarantees issued b@wner to the FASIT on that date. Se&ONer, the consequences of cessation are
Owner (or related persor)(1) Hedges. §1.8601-1(a)(1)(iii). In addition, after the@S follows: _
A hedge contract issued by the Owner (arlose of the grace period, disposition of (1) The FASIT and the underlying
a related person) is a permitted asset onilge property is subject to the prohibitedT@ngementThe arrangement that made

if— transactions tax imposed under sectioff!® FASIT election (the underlying
(i) The contract is a permitted hedge860L(e) without the benefit of the excep@rrangement) is no longer a FASIT and
other than a guarantee contract; tion for foreclosure property. cannot re-elect FASIT treatment without

(i) The Owner (or the related person) (g) Special rule for contracts or agree-th€ Commissioner’s approval. Immedi-

regularly provides, offers, or sells subments in the nature of a line of credfor tely after the cessation, the arrange-
stantially similar contracts in the ordinarypurposes of section 860L(c)(1), the terf€Nt's classification (for example, as a
course of its trade or business; permitted asseincludes a lender’s posi- Partnership or corporation) is determined

(iii) On the date the contract is acquiredion in a contract or agreement in the naZnder general principles of Federal in-
by the FASIT (and on any later date that iture of a line of credit (other than a conOMe tax law. Immediately after the ces-
is substantially modified) its terms areract or agreement that is originated by thetion, the arrangement holds the FASIT's
consistent with the terms that would applfFASIT). Such a contract or agreement {@SS€ts with a fair market value basis. Any
in the case of an arm’s length transactionot subject to the rules of section 860i(a§/€ction the Owner made (other than the

between unrelated parties; and at the time the contract or agreement igS!T €lection), and any method of ac-
(iv) The Owner maintains recordstransferred to the FASIT. Extensions ofPunting the Owner adopted with respect
that— credit under the contract or agreement af@ those assets, binds the underlying

(A) Show the terms of the contract aresubject to the rules of section 860I(a) ai’fangement as if the underlying arrange-
consistent with the terms that would applyhe time the extension is made. See se@ent itself had made the election or
in the case of an arm’s length transactioion 8601(d)(2). To determine whether #2dopted the method of accounting. If the
between unrelated parties; and contract or agreement is originated by 4nderlying arrangement is a segregated

(B) Explain how the Owner (or relatedFASIT, see §1.860L—1. pool of assets, the person holding legal
person) determined the consideration for (h) Contracts to acquire hedges or debfilé 10 the poolis responsible for comply-
the contract. instruments. A contract is not described "9 With any tax filing or reporting re-

(2) Guarantees A guarantee contractin section 860L(c)(1)(E) if it is an agree_?uirements arising from the pool's opera-
ion.
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(2) The Owner (i) The Owner is the cessation; or of high-yield interest held by a pass-thru
treated as exchanging the assets of the(ii) Allow the qualified arrangement to entity) is an excise tax which must be paid
FASIT for an amount equal to their valuge-elect FASIT status after cessatiomon or before the due date of the pass-thru
(as determined under 81.8601-2). Gainotwithstanding the prohibition in sectionentity’s Federal income tax return for the
realized on the exchange is treated as ga860L(a)(4) . taxable year in which the pass-thru entity
from a prohibited transaction and the (2) The requirements of this paragraplissues the debt or equity interest described
Owner is subject to the tax imposed byre satisfied if — in section 860K(e).
860L without exception. Loss, if any, is (i) The Commissioner determines that (ii) Pass-thru entity includes REMIC
disallowed. The determination of gain othe cessation was inadvertent; For purposes of section 860K(e), a pass-
loss on assets for purposes of this para-(ii) No later than a reasonable timehru entity includes a real estate mortgage
graph is made on an asset-by-asset basiafter the discovery of the event resultingnvestment conduit (REMIC) as defined

(i) The Owner must recognize cancelin the cessation, steps are taken so that adlsection 860D.
lation of indebtednes; income in a_rpf the requirements for a FASIT are satis§1.860H_5 Foreign resident holders of
amount equal_to the adjusted issue prlcf&eo!g_and B regular interests.
of the regular interests outstanding imme- (iii) The qualified arrangement and )
diately before the cessation over the faieach person holding an interest in the (8) Look-through to underlying FASIT
market value of those interests immediqualified arrangement at any time during!€Pt If, during the same period, a foreign
ately before the cessation. This determthe period the qualified arrangementesSident holds (either directly or through a
nation is made on a regular interest bailed to qualify as a FASIT agree to mak&/€hicle which itself is not subject to the
regular interest basis. The Owner cannsiuch adjustments (consistent with th&€deral income tax such as a partnership
take any deduction for acquisition pretreatment of the qualified arrangement a@" {rust) a regular interest in a FASIT and
mium. a FASIT or the treatment of the Owner a& cONduit debtor (as defined in paragraph

(iii) If, after the cessation, the Ownera C corporation) as the CommissionelP) Of this section) pays or accrues interest
has a continuing economic interest in thenay require with respect to such period. O @ debt instrument held by the FASIT,

T ; hen any interest received or accrued by
assets, the characterization of this €C&1 860H-4 Reqular interests in eneralt / ; )
nomic interest (for example, as stock or a g g the foreign resident with respect to the

partnership interest) is determined under (a) Issue price of regular interests(1) regular interest during that period is
general principles of Federal income talk€gular interests not issued for propertytreated as received or accrued from the
law. If the Owner has a continuing ecot he issue price of a FASIT regular interconduit debtor. This rule applies to both
nomic interest in the assets immediatel?St not issued for property is determinethe foreign resident holder of the FASIT
Hnder section 1273(b). regular interest and the conduit debtor for
(2) Regular interests issued for prop-all purposes of subtitle A and the regula-
erty. Notwithstanding sections 1273 andions thereunder.
ers of the regular interests are treated 4274 and the regulations thereunder, the (b) Conduit debtor. A debtor is a con-
exchanging their regular interests for inissue price of a FASIT regylar interest iseuit debtor if the d.ebtor ig a U.S. resident
terests in the underlying arrangement. irsued for propgrty is the fair market valueaxpayt_ar or a foreign re5|der1t taxpayer to
terests in the underlying arrangement aI%f the regular interest determined as of thﬁhlch interest expense paid or accrued
classified (for example, as debt or equity}SSUe date.' . . Wlth respect to thg debt held by the FASIT
under general principles of Federal in- (b) Special rules for high-yield regular is treated as paid or accrued by a U.S.
come tax law. Gain must be recognized jpterests—(1) High-yield interests held by trade or business of the foreign taxpayer
a regular interest is exchanged either fét securities dealer(i) Due date of tax under section 884(f)(1)(A), and the for-
an interest not classified as debt or for ainPosed on securities dealer under se@ign resident holder described in para-
interest classified as debt that differs maion 860K(d) The excise tax imposedgraph (a) of this section—
terially either in kind or extent. No lossunder section 860K(d) (treatment of high- (1) Is a 10-percent shareholder of the
may be recognized on the exchange. Tﬁ/éeld. interest h.elld by a secu'rities dealedebtor (within the meaning of section
basis of an interest in the underlyingth"’_‘t is not an eligible corporation) must b&71(h)(3)(B)); . _
arrangement equals the basis in the rega‘:’_"d on or before the dge date of the secu-(2) Is a controlled fqrelgn corporation,
lar interest exchanged for it, increased b ties dealer’s Federal income tax returiout only if the debtor is a related person
r the earlier of the taxable year in whici{within the meaning of section 864(d)(4))
under this paragraph (c)(3). the securities dealer— . N with r.espect to the controlled foreign cor-
(d) Disregarding inadvertent failures to (A) Ceases to be a dealer in securitiegoration; or N
remain qualified—(1) If a qualified ©°F . _ . 3) 'Is related 'to the debtor (within the
arrangement that ceases to be a FASIT (B) Comr_nences holding the hlgh-y|eldmean|qg pf gecnon 267(b) or 707_(b)(1)).
meets the requirements of paragrap'l'?t‘:j.rESt for investment. (c) Limitation. The amount of income
(d)(2) of this section, then the Commis- (i) [Reserved] treated under paragraph (a) of this section
sioner may either— (2) High-yield interests held by a pass-as received from a conduit debtor is the
(i) Deem the qualified arrangement adhru—(i) Nature qnd due date of ta>.< im-lesser of—_ .
continuing to be a FASIT notwithstandingposed under section 860K(efhe tax im- (1) The income received or accrued by
posed under section 860K(e) (treatmerihe foreign resident holder with respect to
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the FASIT regular interest; or and any additional gain is taken into aceluding at the close of a reporting period),
(2) The amount paid or accrued by theount under section 860I. The latter gairinformation disclosing—
conduit debtor with respect to the debt inbut not any mark to market gain, is sub- (i) The effective date of the cessation;
strument held by the FASIT. ject to section 860J. (i) Adescription of how the cessation
(d) Cross referencesFor the treatment  (e) Owner’s annual reporting require- occurred; and
of related-party interest accrued to foreigments Unless the Commissioner other- (iii) A statement regarding whether the
related persons, see sections 163(e)(3yjse prescribes, specified information rearrangement will continue after cessation
163(j), 871(h)(3), 881(c)(3)(B), andgarding the FASIT must be reported byand, if so, the continuing arrangement’s
881(c)(3)(C). means of a separate statement, attachedme, address, and taxpayer identification
§1.860H—6 Taxation of Owner, Owner's by the Owner to its in(_:ome tax return fonumber. _
the taxable year that includes the report- (f) Treatment of FASIT under subtitle F
ing period. The reporting period is theof Title 26 U.S.C. For purposes of subti-
period in the Owner’s taxable year durindgle F (Procedure and Administration)—
(a)In general For purposes of deter-y hich the Owner holds the ownership in- (1) A FASIT is treated as a branch or
mining an Owner’s credits and taxable iNgarast in the FASIT. Unless the Commisdivision of the Owner:
come, all assets, liabilities, and items ofjoner otherwise requires, the statement (2) The Owner is treated as the issuer
income, gain, deduction, loss, and credjf, st set forth— of the regular interests; and
of the FASIT are treated as assets, liabili- (1) The name, address, and taxpayer (3) The regular interests are treated as
ties, and such items of the Owner. identification number (if any) of the collateralized debt obligations as defined
(b) Constant yield method to apply.Fag|T and any other information necesin §1.6049—7(d)(2).
The income from each debt instrument @,y 15 establish the identity of the FASIT (g) Transfer of ownership interest(1)
FASIT holds is determined by applyingtqr \yhich the statement is being filed;  In general If, at the time of any transfer
the constant yield method (including the 5y |f the ownership interest was acof the ownership interest, the Owner
rules of section 1272(a)(6)) described inyjireq from another person during thd&new or should have known that the
81.1272-3(0). , Owner’s taxable year, the date on which transferee would be unwilling or unable
(c) Method of accounting for, and char-ya5 acquired, and the name and addretsspay some or all of the tax arising from
acter of, hedgesThe method of account- ot the person from which it was acquiredthe application of section 860H(b), then
ing used for a permitted hedge (as de- (3) |t the ownership interest was transthe transfer is disregarded for all Federal
scribed in §1.860H-2(e)) must clearlyarreq py the Owner during the Owner'gax purposes.
reflect income and otherwise comply Wity aple vear, the date on which it was (2) Safe harbor for establishing lack of
the rules of §1.446-4 (whether or not thgansferred, the name and address of timproper knowledge A transfer will not
permitted hedge instrument is part of erson to which it was transferred, antbe disregarded under paragraph (g)(1) of
hedging transaction as defined ifypether such person is described in sethis section if the rules of
81.1221-2(b)). The character of any gaifon ggoL (a)(2); §1.860E—1(c)(4) (safe harbor for estab-
or loss realized on a permitted hedge (as (4) |t any regular interests are issuetishing lack of improper knowledge on
described in §1.860H-2(e)) is ordinary. qing the reporting period, a descriptiorthe transfer of a non-economic REMIC
(d) Coordination with mark-to market ot the prepayment and reinvestment asesidual interest) are satisfied with respect
prOVL:,.lons'\—/l(l)kl\{[o marIT(tct) market t"_’IC' sumptions that are made pursuant to set the FASIT ownership interest.
g e o ) s b o oy
der, including a statement sUpportingansferred to FASIT or supporting FASIT

non-permitted asset) while it is held, Ok selection of the prepavment assump- _
deemed held, by a FASIT. i prepay Regular interests.

(2) Transfer of a mark to market assetlo(né) The FASIT's items (taken into ac- (@) In general—(1) Except as provided
to a FASIT If an Owner transfers a per-.q nt during the reporting period) of in-in paragraphs (a)(2) and (d) of this sec-
mitted asset to a FASIT and the ass me, gain, loss, deduction and crediion, the Owner of a FASIT (or a related
would have been marked to market if thg. o, permitted transactions, and sepd2€rson ) must recognize gain (if any)
taxable year had ended immediately b‘?‘ately stated, the FASIF items (taken N
fore the transfer (for example, an asset agsi5 account during the reporting period) (i) Property the Owner (or the related
counted for under section 475(a)), thep¢ income, gain, loss, deduction andPerson) transfers either to the FASIT or its
immediately before the transfer, thg. it from prohibited transactions: regular interest holders;

Owner must mark the asset to market and (6) Information detailing the extent to (i) Support property; and
take gain or loss into account as if the taXyhich the items described in paragraph (iii) Property acquired by the FASIT as
able year had ended at that point. S&g foreclosure property and held beyond the

reporting requirements, transfers of
ownership interest.

s (5) of this section consist of interest ac* i
§1.475(b)-1(b)(4). If the assetis a de' rued that, but for section 860H(b)(4), i9"ace period allowed for foreclosure

instrument that is valued under the Spec'%'xempt from the taxes imposed unddproperty.

valuation rule of §1.8601-2(a), then im- ¢ pritle A of 26 U.S.C.: and (2) An Owner (or a related person) does
mediately after the asset is marked to (7) If a qualified arrangement ceases tgot have to recognize gain under section
market under this paragraph (d)(2), thga 5 FASIT during a reporting period (in_860l or paragraph (a)(1) of this section on
asset is also valued und€y1.8601-2(a), a transfer or pledge of property to a regu-
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lar interest holder, if the Owner (or the remined under general tax principles; and tal agency with respect to the FASIT; and
lated person) makes the transfer or pledge (2) The Owner is treated as transferring (iv) Industry customs or standards (as
in a capacity other than as Owner (or rehe property to the FASIT for the property’sdefined in paragraph (e) of this section).

lated person), and the regular interestalue as determined under §1.860I-2. (3) Servicing costs Notwithstanding
holder receives the transfer or pledge in 81.8601-2 Value of property. paragraph (c)(2) of this section, the
capacity other than regular interest holder. amount of loan servicing costs assumed

(b) Support property defined Property (@) Special valuation rule For purposes oy not exceed the lesser of—
is support propertyif the Owner (or a re- Of Section 8601(d)(1)(A), except as pro- () The amount the FASIT agrees to pay
lated person)— vided in paragraph (c) of this section, thgne Owner for servicing the loans held by
(1) Pledges the property, directly or invalue of & debt instrument not traded Onhe FASIT if the Owner is providing the
directly, to pay a FASIT regular interest2n established securities market is the  qeyjcing: or
or otherwise identifies the property afresent value of the reasonably expected iy The amount a third party would rea-
providing security for the payment of aP@yments on the instrument deter- sonably pay for servicing identical loans.
FASIT regular interest; mined— _ , (4) Nonconforming or unreasonable
(2) Sets aside the property for transfer (1) As of the date the instrument is Q55 mptions If a taxpayer, in determin-

be valued (as described in §l.860|—1(c))hg the expected payments on an instru-
n

to a FASIT under any agreement or un*
derstanding; or a ment, takes into account an assumption

(3) Holds an interest in the property (2) By using a discount rate equal Q¢ ejther fails to meet the requirements
that is subordinate to the FASIT=s interest20 Percent of the applicable federal ratgy haragraph (c)(2) or (3) of this section
in the property (for example, the OwnefOmpounded semi-annually, for instruy, js ynreasonable, the Commissioner
holds subordinate interests in a pool df1€Nts having the same term as thg,y determine the reasonably expected
mortgages and the FASIT holds senior inV€ighted average maturity of the reasorayments on the instrument without the
terests in the same pool). ably expected payments on the instrussgmption. Thus, for example, if a tax-

(c) Timing of gain determination andMent. For this purpose, the applicablg,yer makes an unreasonable assumption
recognition Gain is determined and recfederal rate is the rate prescribed undefoncerning non-payments, the Commis-
ognized under paragraph (a)(1) of thiSection 1274(d) for the period that ingigner may compute expected payments
section immediately before the property i§ludes the date the instrument is valuegiijout any adjustment for non-pay-
transferred to the FASIT or becomes sugd@S described in 81.8601-1(c)). _ ments.
port property, or in the case of foreclosure (P) Traded on an established securities 4y gpecial rules—(1) Beneficial own-
property, on the day immediately follow-Tarket — For purposes of sectiong ghis interestsA certificate representing
ing the termination of the grace period al860!(d)(1)(A), a debt instrument is traded,neficial ownership of a debt instrument,
lowed for foreclosure property. on an established securities market if it iy qeemed to represent beneficial owner-

(d) Gain deferral election [Reserved] traded on a market described iy of 4 debt instrument traded on an es-

(e) Amount of gain Except as provided 81.1273-2(f)(2), (3), or (4). tablished securities market, if either —
in paragraph (f) of this section, the (€) Reasonably expected payments () The certificate is traded on an es-
amount of gain recognized under pardl) In general Reasonably expected payigpjished securities market; or
graph (a)(1) of this section is the same 8€NtS ON an instrument must be deter- iy The certificate represents owner-
if the Owner (or the related person) hadined in a commercially reasonable mangpiy in a pool of assets composed solely
sold the property for its value as deter?€" @nd, except as otherwise provided i gept instruments all of which are traded
mined under §1.8601-2. this section (c), may take into accoung, established securities markets.

(f) Record keeping requirementsThe é@sonable assumptions concerning early 7) sripped interests A stripped bond
Owner is required to maintain such book§€Payments, late payments, non-paysy strinped coupon (as defined in section
and records as may be necessary or appfBENtS, and loan servicing costs. No othefrgg(e)) not otherwise traded on an estab-
priate to demonstrate that the require2SSUmptions may be considered. lished securities market is considered as
ments of this section are satisfied. (2) Consistency requirementsExcept peing traded on an established securities

(g) Special rule applicable to property S Provided in paragraph (c)(3) of thignaryet i
of related persons Except in the case of SECtiON, any assumption used in determin- () The ynderlying bond (the bond from
property traded on an established secuf!d the reasonably expected payments Qfhich the stripped bond or stripped
ties market (as defined in §1.8601—2(b))2" instrument must be consistent withq,h0n s created) is traded on an estab-
if a related person holds property that bdand no less favorable than) the first of thgsp e securities market; and
comes support property, or if a relatedollowing categories that applies—  (jjy The stripped bond or stripped
person transfers property to a FASIT or its () Representations made in connectiop,non is valued using a commercially
regular interest holders, then for purpose¥ith the offering of a regular interest inrg550nable method based on the market
of applying the gain recognition provi-the__FASIT; ) value of the underlying bond.
sions of this section— _ (i) Representations made to any na- (3y contemporaneous purchase and

(1) The related person is treated aldonally recognized statistical rating orgayansfer of debt instruments(i) Notwith-
transferring the property to the Owner fof!1zations; standing paragraph (a) of this section, the

the property’s fair market value as deter- (i) Representations made in any fil-y51ye of a debt instrument not traded on
ings or registrations with any governmen-
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an established securities market is its co§t..860J-1, a person may aggregate tlfa)(2) of this section, a FASIT is consid-
to the Owner (or a related person) if— net income (or loss) from all FASITs inered to originate a loan if the FASIT ei-
(A) The debt instrument is purchasedvhich the person holds the ownership inther engages in or facilitates (other than
from an unrelated person in an arm’serest. through a person from whom the FASIT
length transaction in which no other prop- (c) Related persons(1) Taxable in- acquires the loan and who is described in
erty is transferred or services provided; come The taxable income of a relatedaragraph (a)(2)(iii) of this section)—
(B) The debt instrument is acquiredperson for any taxable year is no less than (A) Soliciting the loan, including ad-

solely for cash; the sum of— vertising to solicit borrowers, accepting
(C) The price of the debt instrument is (i) The amounts specified in sectiorthe loan application, or generally making
fixed no more than 15 days before th&60J(a); plus any offer to lend funds to any person;
date of purchase; and (i) Any gains recognized under (B) Evaluating an applicant’s financial
(D) The debt instrument is transferredg1.8601-1(a). condition;
to the FASIT no more than 15 days after (2) Effect on net operating lossAny (C) Negotiating or establishing any
the date of purchase. increase in a related person’s taxable iterms of the loan;
(i) For purposes of paragraph (d)(3)(icome attributable to paragraph (c)(1) of (D) Preparing or processing any docu-
of this section, the date of purchase is théis section is disregarded— ment related to negotiating or entering

earliest date on which the burdens and (i) In determining under section 172 thento the loan; or
benefits of ownership of the debt instruamount of the related person’s net operat- (E) Closing the loan transaction.
ment irrevocably pass to the Owner (or ang loss for the taxable year; and (i) For purposes of paragraph (a)(3)(i)
related person). (ii) In determining the related person’sof this section, if a FASIT enters into a
(4) Guarantees Notwithstanding para- taxable income for such taxable year focontract to engage in purchases described
graph (c)(1) of this section, if a guarantepurposes of the second sentence of sdo-paragraph (a)(2)(iii) of this section, the
qualifying as a permitted hedge under thigson 172(b)(2). FASIT is not treated as originating the
paragraph (d) relates solely to a debt in- (3) Coordination with minimum tax loans it acquires solely because it was a
strument not traded on an established sEer purposes of part VI of subchapter A oparty to the contract.
curities market and the taxpayer deterchapter 1 of subtitle A of Title 26 U.S.C., (4) Loan workouts If a FASIT holds a
mines the reasonably expected paymerniise alternative minimum taxable incomdoan, the FASIT is not treated as originat-
on the debt instrument by including theof any related person is in no event lessg a new loan that it receives from the
reasonably expected payments on thitban the related person’s taxable incomsame obligor in exchange for the old loan
guarantee, then the guarantee and tlas computed under paragraph (c)(1) af the context of a workout.

property need not be valued separately. this section. (b) Origination of a contract or agree-
(e) Definitions. For purposes of §1.860L—1 Prohibited transactions. ment in the nature of_a line of credit)

81.8601-2— o In general A FASIT is presumed not to
(1) Anindustry customis any long- _ (&) Loan originatior—(1) In general |\,ve originated a contract or agreement in

standing practice in use by entities thap©ction 860L(e) imposes a prohibitedne patyure of a line of credit if the FASIT
engage in asset securitization as part Jnsactions tax on the receipt of any inzcqires the contract or agreement from a
their ordinary business activities; and ~ cOMe derived from any loan originated by,erson (including the Owner or a related
(2) Anindustry standardis any stan- & FASIT. Except as provided in paranerson) that regularly originates similar
dard that is both— graphs (a)(2) and (3) of this sectiongqniracts or agreements in the ordinary
(i) Commonly used in evaluating theVhether a FASIT originates a loan forgq,,rse of its business.
expected payments on securitized debt iiRUPOSes of section 860L(e) depends on ) activities presumed to be origina-
struments (or debt instruments pending'l the facts and circumstances. tion. If a FASIT assumes the role of a
securitization) in similar transactions; and (2) Acquisitions presumed not t0 b§gnger under a contract or agreement in
(ii) Disseminated through written or!0@n origination  Except as provided inyhe natyre of a line of credit from a person
electronic means by any independent, n®aragraph (a)(3) of this section, a FASIt 4t goes not regularly originate similar
tionally recognized trade association ofS considered not to have originated a 108y racts or agreements in the ordinary

other authority that is recognized as conif the FASIT acquires the loan— course of its business, the FASIT is con-
(i) From an established securities Marsjgered to originate the contract or agree-

petent to issue the standard. ) :
ket described in §1.1273-2(f)(2), (3), Ofnent if, with respect to the contract or

Ei.fgr?\]alsIl#(?rr:(-:llztf;?;'rl]'slosses notto oﬁs?h);” agreement, the FASIT engages in any of
' (i) On a date more than 12 monthgpe activities described in paragraphs (A)

(a) In general For purposes of apply- after the loan was issued; or through (E) of §1.860L—1(a)(3)(i) of this
ing section 860J(a)(1), an Owner’s tax- (iii) From a person (including the gotion.
able income from a FASIT includes anyOwner or a related person) that regularly (3) Debt instruments issued under con-
gains recognized by the Owner undeoriginates similar loans (such as through @, ts or agreements in the nature of a
§1.8601-1(a). standardized contract) in the ordinaryina of credit If a FASIT acquires a debt

(b) Special rule for holders of multiple course of its business. instrument as a result of the FASIT’s posi-
ownership interests For purposes of ap-  (3) Activities presumed to be loan orig-ion as a lender under a contract or agree-
plying section 860J and the rules ofnation. (i) Notwithstanding paragraph
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ment in the nature of a line of credit, thé=ASIT and any arrangement or transac- (b) Election to defer gain The Owner
FASIT is presumed to have originated th&on (or series of transactions) involvingof a pre-effective date FASIT may elect to
debt instrument if and only if the FASITthe FASIT. The Commissioner’s authordefer the recognition of FASIT gain on
originated the related contract or agreaty includes— assets that are held by the FASIT but that
ment. (1) Disregarding a FASIT election; are allocable to pre-FASIT interests. An
(c) Disposition of debt instruments (2) Treating one or more assets of ®wner that elects under this section must
Notwithstanding sections FASIT as held by a person or personsstablish a method of accounting for its
860L(e)(3)(B)(i) and (ii) (certain excep-other than the Owner; FASIT gain. To clearly reflect income,
tions from the prohibited transactions (3) Allocating FASIT income, loss, de-this method must periodically determine
tax), the distribution to the Owner of aductions and credits to a person or pethe aggregate amount of FASIT gain on

debt instrument contributed by thesons other than the Owner; all of the assets in the FASIT and exclude
Owner, and the transfer to the Owner of (4) Disallowing any item of FASIT in- the portion of the FASIT gain attributable
one debt instrument in exchange for arcome, loss, deduction, or credit; to the pre-FASIT interests.

other, are prohibited transactions, if (5) Treating the ownership interest in a (c) Safe-harbor methad This para-
within 180 days of receiving the debt inFFASIT as held by a person other than thgraph (c) provides a safe-harbor method
strument the Owner realizes a gain on theominal holder; for determining the amount of FASIT
disposition of the instrument to any per- (6) Treating a FASIT regular interest again that can be deferred under this sec-
son, regardless of whether the realizedther than a debt instrument; and tion. The method has the following steps:
gain is recognized. (7) Treating a regular interest held by (1) Step one: Establish poeis(i)

(d) Exclusion of prohibited transac- any person as having the same tax chara@roup assets into poolsThe Owner must
tions tax to dispositions of hedge§he teristics as one or more of the assets hefploup the assets of the FASIT into one or
rules of section 860L(e) and paragraph (H)y the FASIT. more pools. No pool may contain assets
of this section do not apply to the disposi- (c) Facts and circumstances analysisof more than one of the following three
tion of any asset described in sectiolhether a FASIT is created or used for &ypes—
860L(c)(1)(D). principal purpose of achieving a result in- (A) Assets that are valued under the
§1.860L—2 Anti-abuse rule. cons_is_tent _With the i_ntent of the FASITspecial valuation ru_le of §1.86_50I—2(a) and

L provisions is determined based on all afhat have FASIT gain on the first day held

(@) Intent of FASIT provisionsPart V. 6 facts and circumstances, including hy the FASIT:
of subchapter M of the Internal Revenue,mnarison of the purported business pur- (B) Assets that are valued for FASIT
Code (the FASIT provisions) is intendedysse for a transaction and the claimed tayain purposes under a standard other than
to promote the spreading of credit risk Olpanefits resulting from the transaction. the special valuation rule of §1.8601-2(a)
debt instruments by facilitating the securi- (4 Effective date This section is ap- and that have FASIT gain on the first day
tization of those debt instruments. IMyjicaple on February 4, 2000. held by the FASIT; and

plicit in the intent of the FASIT provi- . C) Assets that d th FASIT gai
- i i §1.860L—3 Transition rule for pre- (C) Assets that do not have gain
sions are the following requirements— P on the first day held by the FASIT.

(1) Assets to be securitized through §'fective date FASITs. (i) Treatment of pools If a pool con-
FASIT consist primarily of permitted debt  (a) Scope This section applies if a pre-i5ins assets described in paragraph
instruments; effective date FASIT has one or more Pr€(c)(1)(i)(A) or (B) of this section, the

(2) The source of principal and interesFASIT interests outstanding on the startup,
payments on a FASIT's regular interestglay of the FASIT.
is primarily the principal and interest pay- (1) Pre-effective date FASIT defined pool contains assets described in para-
ments on permitted debt instruments heldre-effective date FASIIs a FASIT raph (c)(1)(i)(C) of this section, the pool
by the FASIT (as opposed to receipts owhose underlying qualifying arrangemenﬂ ignored for FASIT gain purposes.
other assets or deposits of cash); and was in existence on August 31, 1997. (2) Step two: Determine the FASIT

(3) No FASIT provision may be used to (2) Pre-FASIT interest definedA pre-
achieve a Federal tax result that cannot BASIT interests an interest in a pre-effec-55|  For each taxable year, the FASIT
achieved without the provision unless théve date FASIT that— gain (or loss) at the pool level is equal to
provision clearly contemplates that result. (i) Was issued before February 4, 2000he net increase (or decrease) in the value

(b) Application of FASIT provisions (i) Was outstanding on the date they o pool minus the income that is in-
The FASIT provisions and the FASIT reg-FASIT election for the underlying quali- o,ded with respect to the pool under gen-
ulations must be applied in a manner corfying arrangement goes into effect; and 44} income tax principles (without regard
sistent with the intent of the FASIT provi-  (iii) Is considered debt of the Owneriy the EASIT rules). For purposes of the
sions as set forth in paragraph (a) of thisnder general principles of Federal i”'preceding sentence, the net increase (or
section. Therefore, if a principal purposeome tax law. decrease) in the value of the pool is equal
of forming or using a FASIT is to achieve (3) FASIT gain defined For purposes ,__
results inconsistent with the intent of theof this section, the term FASIT gain (A) The sum of the value of the pool
FASIT provisions and the FASIT regula-means any gain that the Owner of a Pras determined undd1.8601-2) at the
tions, the Commissioner may make angffective date FASIT must recogniz
appropriate adjustments with regard to thender the rules of this section.
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wner must apply paragraphs (c)(2)
through (5) of this section to the pool. If a

gain (or loss) at the pool lev(i) In gen-

€end of the taxable year and the amount of



any cash distributed (even if reinvestedyitable to pre-effective date FASIT inter«{$4,000,000) is $34,300,000. There are three contri-

from the pool during the taxable yearpsts (as determined under paragrapitions of assets b during 1999: one of

: . : $20,000,000 on March 31, 1999; one of $2,500,000
minus (C)(4) of this SeCtlon)' Thereafter, theover the course of 1999; and an additional contribu-

(B) The sum of the value of the pool (agmount of FASIT gain (or loss) to be recson of $10.700,000 on December 31, 1999. Thus,
determined unde§1.8601-2) at the end ognized in a given taxable year is equal tO's basis in assets contributed to the pool during
of the previous taxable year and thehe total amount of FASIT gain not attrib-1999 is $33,200,000. The net increase in the value
Owner’s adjusted basis in the assets contable to pre-effective date FASIT inter-©f the pool is $1,100,000 ($34,300,000 minus

; ; . $33,200,000). Under paragraph (c)(2) of this sec-
tributed to the pool during the taxableests for that taxable year (as determin (uin, the FASIT gain for 1999 is $300,000

year. _ _ under paragraph (c)(4) of thiS SeCtian$1’100’000 net increase in value minus $800,000
(ii) Limitation. This paragraph appliesless the amount of FASIT gain not attrib+taxable income).

if the calculation in paragraph (c)(2)(i) ofutable to pre-effective date FASIT inter- (C) Determination of percentage of total FASIT

this section produces a loss for the taxabksts for the immediately preceding tax9an that must be recognized by the end of 1999

. der paragraph (c)(3) of this section, the percent-
year and the amount of the loss exceed@dble year (as determined under paragra@é'e of FASIT gain that may be deferred for the tax-

the net amount of the FASIT gain from(c)(4) of this section). able year is 31.78 percent (107 percent x
the pool in all prior years. In this case, the (d) Example The rules of this section $9,000,000 adjusted issue price of pre-FASIT inter-
amount of the loss for the current year iare illustrated by the following example: ests divided by $30,300,000 value of the assets).
limited to the amount of net FASIT gain Example (i) Facts Ofis an eligible corporation The percentage of the FASIT gain that must be rec-
for all previous years. within the meaning of section 860(a)(2) that uses thegnized is for the taxable year, therefore, 68.22 per-

23S hree: D . h calendar year as its taxable year. On July 1, 1996, cent (1 - 31.78 percent).
(3) Step three: Determine the percen forms TR a trust. Shortly thereafted contributes (D) Determination of total amount of FASIT gain

age of total FASIT gain that must be recgredit card receivables R and TR issues certifi- not attributed to pre-effective date FASIT interests in
ognized by the end of the current taxableates that, for Federal income tax purposes, are chd292 Under paragraph (c)(4) of this section, the
year The percentage of EASIT gain thagcterized as debt @. Effective March 31, 199%) tota! amount of FASI‘T gain noF attribute_‘d to pre-ef-
must be recognized by the end of the CUF—IeCtS FASIT status foFR On March 31, 1999;R fective date FASIT_lnterests in 1999 is $204,660
bl . | to 100 Ifﬁ)lds credit card receivables that have an outstan($300,000 FASIT gain x 68.22 percent).

re_nt taxable year Is equal to PErCekly principal balance of $20,000,000 ahR has (E) Determine the amount of FASIT gain to be
minus the percentage of FASIT gain thafutstanding certificates (that are characterized fdecognized in 1999 Under paragraph (c)(5) of this
may be deferred at the end of the curremederal income tax purposes as delpfhat have —section, because 1999 includes the startup d&e,
taxable year. The percentage of FASI®n aggregate adjusted issue price of $10,000,000. must include in income the entire $204,660 of
gain that may be deferred at the end of the (i) Sta.tus as a pre-effective date FASIRIs a FASIT_galn not attributed to pre-effective date
taxable vear is equal to the lesser of 1Cwe-te_ffectlye date FASIT becausBwas a trust that. ‘FASIT Intert-‘f'sts. _ _

y qu as in existence on August 31, 1997. The certifi- (v) Facts: 2000 In 2000, the credit card receiv-
percent and the ratio of— cates outstanding on March 1, 1999, are pre-FASIables held bffRgenerated $1,500,000 of taxable in-
(i) The product of 107 percent and aginterests because they were outstanding on Marg®me and $5,000,000 of cash floWR distributed

gregate adjusted issue prices of all pre’ﬂ, 1999, and they were considered det oinder $4,000,000 of the cash flow 1 in exchange for

FASIT interests outstanding on the |asgeneral principles of Federal income tax law. new receivables having an outstanding principal bal-
d f the taxabl ] (i) Facts: 1999 From April 1, 1999, through ance of $4,000,000.TR used the remaining
ay ol the faxable year, over December 31, 1999, the credit card receivables hefl,000,000 of cash flow to make payments on its

(ii) The total value of all assets held by,y TR generated $800,000 of taxable income an@utstanding debt instruments. On December 31,
the FASIT on the last day of the taxable4,000,000 of total cash flowTR distributed 2000, TR contributed additional credit card receiv-
year. $2,500,000 of the cash flow 1@ in exchange for ables with an outstanding princip_al balance_ of

() Step four. Determine the totaln= xehabes by un vl 0259000 1 a1t St i o
amount of FASIT_galn that is no_t attrib- 1,500,000 of cash flow to make payments on itard receivables that had an outstanding principal
uted to pre- effective date FAS”_- INterest$ytstanding debt instruments. On December 3palance of $40,000,000, an aggregate adjusted basis
The total amount of FASIT gain that is1999, TR contributed additional credit card receiv-of $40,000,000, and a value (as determined under
not attributed to pre- effective date FASITables with an outstanding principal balance 0B1.8601-2(a)) of $40,800,000. In addition, on De-
interests is equal to the product of— $10,700,000 and an aggregate adjusted basis @mber 31, 2000, the outstanding adjusted issue

. $10,700,000. On December 31, 199R held price of the pre-FASIT interests was $8,500,000.

(_I) The sum of _the amount of FASIT it card receivables that had an outstanding prin- (vi) FASIT gain recognition for 2066(A) De-
gain (as o_leterm_lned under paragrapépal balance of $30,000,000, an aggregate adjusté&mination of FASIT gain for 2000The sum of the
(c)(2) of this section) for the current tax-asis of $30,000,000, and a value (as determing@lue of the pool on December 31, 2000
able year and all previous taxable yeary,ﬂdef §1.8601-2(a)) of $30,300,000. In addition, 0f$40,800,000) and the cash distributed during 2000

December 31, 1999, the outstanding adjusted iss{i&5,000,000) is $45,800,000. The value of the pool
and )

. . rice of the pre-FASIT interests was $9,000,000. on December 31, 1999, was $30,300,000. During

(i) The percentage of FASIT gain that’ (i . o i i i i

. - iv) FASIT gain recognition for 1999(A) Es- 2000, Ocontributed receivables in which O had a
must be recognlze_d in the current taxabl@pjish pools TR elects to defer gain recognition basis of $13,500,000 ($4,000,000 over the course of
year (as determined under paragraplinder the safe harbor method. Consistent with parthe year and $9,500,000 on December 31, 2000).
(C)(3) of this section). graph (c)(1) of this sectioff;R groups the assets of The net increase in the value of t‘he pool during 2000

(5) Step five: Determine the amount ofhe FASIT into a single pool because all of the asset$ $2,000,000 ($45,800,000 minus $43,800,000).
FASIT aai : | to b ved | of the FASIT are credit card receivables subject t¥/nder paragraph (c)(2), the FASIT gain for 2000 is

gain (or loss) to be recognized in, special valuation rule of §1.8601-1(a) and the a$500,000 ($2,000,000 net increase in value minus
the taxable year For the taxable year thatsets have FASIT gain on the date they are acquirdd 500,000 taxable income).
includes the startup date, the amount aj the FASIT. (B) Determination of percentage of total FASIT
FASIT gain to be recognized is equal to (B) Determination of FASIT gain for 19099he gain that must be recognized by the end of 2000
the total amount of FASIT gain not attrib-S4™ of the value of the pool at the end of 199¢/nder paragraph (c)(3), the percentage of FASIT
($30,300,000) and the cash distributed during 1999ain that may be deferred for the taxable year is

February 22, 2000 704 2000-8 I.R.B.



22.29 percent (107 percent times $8,500,000 adinder the rules of §1.861-10T(f). Thiderest expense shall be apportioned

g‘jéegoig%%%p”fe Offptrhe‘FAS'I i)”teTrEStS di"id‘:d bharagraph (g)(2)(iii)(B) applies on theamong all of the FASIT gross income of
, , value o e assetls). € percentage . . - . " .
the FASIT gain that must be recognized is, therefore(%te final regulations are filed with thethe affiliated group (or the taxpayer, if the

77.71 percent (1 — 22.29 percent). Federal Register. taxpayer is not a member of an affiliated
(C) Determination of total amount of FASIT gain P ar- . Section 1.861-10T is amende_group) under the asset method described

not attributed to pre-effective date FASIT interests iPy— in §1.861-9T(9).

2000 Under paragraph (c)(4) of this section, the 1- Revising paragraph (a); and (3) FASIT period After a FASIT’s

total amount of FASIT gain not attributed to pre-ef- 2. Adding paragraph (f). startup day (as defined in section

fective date FASIT interests in 2000 is $388,5061.861-10T Special allocations of 860L(d)(1)), the taxpayer must allocate

($500,000 FASIT gain multiplied by 77.71 percent).interest expense (temporary regulation). (e interest expense of the FASIT accord-
(D) Determine the amount of FASIT gain to be ing to the rules of this paragraph (f) dur-

recognized in 2000 Under paragraph (c)(5) of this (&) IN general This section applies 10, e entire period that the arrangement
section, the FASIT gain to be recognized for 2000 i@ll taxpayers and provides four exceptions, wvinues to be a FASIT. If an arrange-
equal to the FASIT gain that not attributable to preto the rules of §1.861-9T that require th?nent ceases to be a FASIT. interest ex-

ortionment of interes :
minus the FASIT gain not attributable to pre-effec- P bense with respect to the ceased FASIT

five date FASIT interests in 1999 ($204,660). ThucXPENSE on the basis of all assets of al} angement shall no longer be allocated
in 2000, TRmust include $183,840. members of the affiliated group. Parag,q annortioned under the rules of this

(e) Election to apply gain deferral graph (b) of this s_ectlon describes the dbaragraph (f) as of the time the arrange-
retroactively. The Owner of a pre-effec- 'éct allocation of interest expense t0 thg,o'is treated as having ceased in accor-
tive date FASIT, including a pre-effectivel"cOMe generated by certain assets thgh,ce with §1.860H-3(b). The Commis-
date FASIT having a startup date befor@® Subject to qualified nonrecourse ingjoner may continue to allocate interest
February 4, 2000, may apply the rules di€btedness. Paragraph (c) of this sectiqynense with respect to a ceased FASIT
paragraph (a) of this section for the period€Scribes the direct allocation of interestongement under this paragraph (f) if
beginning on the startup date by makin§XPe€nse to income generated by certalfje commissioner determines that the
an election in the manner prescribed b§SSets that are acquired in integrated iy cinal purpose of ending the arrange-
the Commissioner. hancial transactions. Paragraph (d) of thig ey qualification as a FASIT was to af-

(f) Effective date.This section is ap- S€ction provides special rules that are as ¢ the taxpayer's interest expense allo-
plicable on February 4, 2000. plicable t?] al(lbt)ransdacin;)nsf ?ﬁscrlbet(_j Ration.

_ paragraphs (b) and (c) of this section. — :

§1.860L—4 Effective date. Paragraph (e) of this section requires t l;ﬁ: ;‘ ?Ei“scaptg)rr;g: asgﬁ c(|gl rtur:islzlzg_ of
Except as otherwise provided indirect allocation of third party interest Ofparagraph (d)(2)of this ,section shall
§1.860L—-2(e) (relating to the rules oran affiliated group to such group’s inveSthpply
anti-abuse) and §1.860L-3(f) (relating tanent in related controlled foreign corpo- e .
the rules gzaverning transitio(nf)e(ntities)gthiSationS in cases involving excess related ) Defr']n']f'?ns For purposes of this
section is applicable on the date final regeerson indebtedness (as defined thereirﬁgrggrap (0): .
ulations are filed with thEederal Regis- Paragraph (f) of this section provides (1) FASIT defined FASIT has the
ter. rules for the direct allocation and appor'€@ning ~given such term in

Par. 4. Section 1.861-9T is amendetionment of all FASIT interest expense t0§1'?60H_1("’.‘)' .
by redesignating the text of paragrap®ll FASIT gross income, on the basis of (i) FASIT interest expense defing)
(9)(2)(ii) as paragraph (g)(2)(ii)(A) andall FASIT assets. See alsoln general. FASI_T interest expense means
adding a heading to new paragrap§1.861-9T(b)(5), which requires direc@y amount paid or accrued by or on be-
(9)(2)(iii)(A), and adding paragraphallocation of amortizable bond premium. half of a FASIT to a holder of a regular in-

T n——— terest in such FASIT, if such amount is—

(@)(2)(ii)(B): :

(f) FASIT Interest Expense-(1) In (1) Treated as incurred by the taxpayer
general All FASIT interest expense of theOr any member of the taxpayer’s affiliated
taxpayer's affiliated group (or the tax-group by reason of §1.860H-6(a), be-

payer, if the taxpayer is not a member dfause the taxpayer or such member holds

§1.861-9T Allocation and
apportionment of interest expense
(temporary regulation).

HrEEx an affiliated group) shall be directly allo-the ownership interest in a FASIT; and
(g)*** cated solely to the FASIT gross income of (2) Treated as interest by reason of sec-
(2)*** the affiliated group (or the taxpayer, if thetion 860H(c).

(iii)y Adjustment for directly allocated taxpayer is not a member of an affiliated (B) Interest equivalents FASIT inter-
interest— (A)_Nonrecourse indebtednessgroup). est expense includes any expense or loss
and integrated financial transactioris* (2) Asset methadinterest expense thatfrom a hedge that is a permitted asset (as
* is directly allocated under this paragrapklescribed in §1.860H-2(d) and (e)), but

(B) FASIT Interest ExpenseThe rules (f) shall be treated as directly related to apnly to the extent such expense or loss is
of paragraph (g)(2)(iii)(A) of this sectionthe activities and assets of all FASITs imn interest equivalent as described in
shall also apply to all assets to whiclwhich the taxpayer or any member of th&1.861-9T(b).

FASIT interest expense is directly allotaxpayer’s affiliated group holds the own- (iii) FASIT gross income defined
cated during the current taxable yeaership interest. The directly allocated inFASIT gross income means gross income
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of the taxpayer’s affiliated group (or theDATES: Written comments must be repaid for the privilege of deferring devel-
taxpayer, if the taxpayer is not a membereived by May 8, 2000. Outlines of top-opment of the property and which could
of an affiliated group) treated as receivetts to be discussed at the public hearingave been avoided by abandonment of the
or accrued by the taxpayer, or any menscheduled for May 26, 2000, at 10 a.mease, or by commencement of develop-
ber of the taxpayer’s affiliated group, bymust be received by May 5, 2000. ment operations, or by obtaining produc-

rez(iif/())rk?fl;lia§tle.§2(3(l)-|u—p6838)f.inedAﬁ”iated ADDRESSES: Send submissions tot:|on. Section 1.612-3(c)(2) of the final

p def CC:DOM:CORP:R (REG-103882-99), c9ulations provides that since a delay
group has the meaning given such term b éental is in the nature of rent, it is ordinary

81.861- 11T(d). o 5226, Interna_ll Reve_nue Serwc_e, POmcome to the payee and not subject to de-

N . - 7604, Ben Franklin Station, Washington, = . .
(6) Coordination with other provisions o .pletion. The payor may at his election

. L DC 20044. Submissions may be hand deliv;

If any FASIT interest expense is directly al- deduct the delay rental as an expense, or

. red between the hours of 8 a.m. and 5 p.m,. . :
locable under both this paragraph (f) and =~ <. . . charge it to depletable capital account
- ' 0: CC:DOM:CORP:R (REG-103882-99), .
paragraph (b) or (c) (determined withou under section 266.

regard to this paragraph (f)(6)), only thelffflegjngﬁﬁgbgnggﬂjsemw u?Niser:\i/rl:;e-)' Section 263A was enacted subsequent
rules of this paragraph (f) shall apply. ’ " t

. o the issuance of §1.612-3(c) of the final
. . ton, DC. Alternatively, taxpayers may sub- : : oo
(7) Effective date The rules of this . . . egulations. The uniform capitalization
k . mit comments electronically via the Interne
section apply for taxable years beginnin

%y selecting the “Tax Regs” option on th rules of section 263A generally require

after December 31, 1986. However, pargs -~ %he capitalization of all direct costs and
RS Home Page, or by submitting comments ~ """ .

graphs (a) and (f) apply as of the datgirectl to the IRS Internet site atcertaln indirect costs properly allocable to

final regulations are filed with thEed- i y X roperty produced by the taxpayer. Capi-

. . http.//www.|rs.ustreas.gov/prod/tax_regs/reéJ L .

eral Register, and paragraph (e) appllesSlist html alization may be required even though

to all taxable years beginning after De- " ’ production (development) has not yet

cember 31, 1991. The public hearing will be held in roombegun. §1.263A-2(a)(3)(ii). In some situ-

Robert E. Wenzel. 2615, Internal Revenue Building, 1111ations, a delay rental may be required to

Deputy Commissione’r Constitution Avenue, NW., Washington,be capitalized under section 263A. Ac-

of Internal Revenue. PC- cordingly, the proposed regulation clari-
' . ' FOR FURTHER INFORMATION CON- fies _that subsequent to the enactment of
(Filed by the Office of the Federal Register on FEb"gACT' C . th lati section 263A, the payor of a delay rental
U : Concerning the regulation,

ruary 4, 2000, 8:45 a.m., and published in the iss mav elect to expense currently the dela:
of the Federal Register for February 7, 2000, 65 F.erenda M. Stewart, (202) 622-3120; con- y P y y

5807) cerning submissions and the hearin rental or charge it to depletable capital ac-

LaNita Van Dyke, (202) 622-7180 (no?dount under secfuon 266 to_ the extent thz_it
the delay rental is not required to be capi-

toll-free numbers). talized under section 263A and the regula-
SUPPLEMENTARY INFORMATION: tions thereunder.

Notice of Proposed Rulemaking
and Notice of Public Hearing

Background Special Analyses
Depletion; Treatment of Delay This document contains proposed It has been determined that this notice
Rental amendments to the Income Tax Regulaf proposed rulemaking is not a signifi-

tions (26 CFR part 1) under section 612 toant regulatory action as defined in Exec-
conform them to the requirements of seadtive Order 12866. Therefore, a regula-
REG-103882-99 tion 263A. Section 263A was enacted byory assessment is not required. It has
AGENCY: Internal Revenue Servicethe Tax Reform Act of 1986, Public Lawalso been determined that section 553(b)
(IRS), Treasury. 99-514 (100 Stat. 2085), and amended wf the Administrative Procedure Act (5

i the Technical and Miscellaneous Revenud.S.C. chapter 5) does not apply to these
ACTION: Notice of proposed rulemak-act of 1988, Public Law 100-647 (102regulations, and because the regulations
ing and notice of public hearing. Stat. 3342). do not impose a collection of information

SUMMARY: This document contains i . on small entities, a Regulatory Flexibility

proposed amendments conforming reguE_pranatlon of Provisions Analysis is not required. Pursuant to sec-
lations relating to delay rental to the re- Under the terms of a lease of mineraii®n 7805(f) of the Internal Revenue

quirements of section 263A relating toproperty, the lessee acquires, for a stat&Pde: this notice of proposed rulemaking
capitalization and inclusion in inventoryterm, the right and obligation to obtain¥ill P& submitted to the Chief Counsel for

of costs of certain expenses. Changes fpoduction of minerals from the property/Advocacy of the Small Business Admin-

the applicable law were made by the Ta lease may provide that for each yeafStration for comment on its impact on

Reform Act of 1986 and the Technicakhat the lessee fails to make efforts to ozMall business.

and Miscellaneous Revenue Act of 198&ain production, the lessee must pay
The proposed regulations provide thedelay rental” to the lessor.

public with guidance concerning the ap- Section 1.612-3(c)(1) of the final regu- Before these proposed regulations are
plication of section 263Ato delay rental. |ations defines a delay rental as an amouatiopted as final regulations, considera-
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tion will be given to any written com- (2) *** To the extent the delay rentaland requests for a public hearing must be
ments that are submitted timely (a signeid not required to be capitalized under sececeived by April 26, 2000.

original and eight copies) to the IRS. Théion 263A and the regulations thereunder

IRS and Treasury request comments athe payor may at his election deduct su
the clarity of the proposed regulations andmount or under section 266 and the reg .
they may be made easier to understantitions thereunder, charge it to depletabl@OM 5226, Internal Revenue Service, POB

All comments will be made available forcapital account. The second sentence 404, Ben Franklin Station, Washington,

public inspection and copying. this paragraph (c)(2) applies to delay?© 20044. Submissions may be hand de-
ivered Monday through Friday between

A public hearing has been scheduledentals paid with respect to leasing tran :
for May 26, 2000, at 10 a.m. in roomactions entered into on or after the dat@e_ hour.s of 8_ a.m. and 5 p.m. to:
2615, Internal Revenue Building, 1111hese regulations are published as fin&tC:DOM:CORP:R (REG-105279-99),

Constitution Avenue NW., Washington,regulations in th&ederal Register Courier's Desk, Internal Revenue Service,
DC. Because of access restrictions, vist* * * 1111 Constitution Avenue NW., Washing-

i ; g ton, DC. Alternatively, taxpayers may sub-
tno;s &tggjg %Si(ljcriri]:;elgt?sg ?:gréht?]g;]ti; Robert E. Wenzel, mit comments electronically via the Inter-
minutes before the hearing starts Deputy Commissioner net by selecting the “Tax Regs” option on

' of Internal Revenue. the |RS Home Page, or by submitting com-
The rules of 26 CFR 601.601(a)(3) '

apply to the hearing. (Filed by the Office of the Federal Register on Fe ments directly to the IRS Internet site at

Persons that wish to present oral comuary 7, 2000, 8:45 a.m., and published in the issaltP-//WWw.irs.ustreas.gov/tax_regs/reglist.
ments at the hearing must submit writteAf the Federal Register for February 8, 2000, 65 F.rAtml.

comments (a signed original and eight ( 090) FOR FURTHER INFORMATION CON-

tcggi:esszobgelvcljasycsz’sszeczjogi tggﬁeo‘;:'tggemmst TACT: Concerning the regulations relat-
i iscu [ u i - i

: Notice of Pronosed Rulemakin ing to the extension of due dates, Marilyn
be received by May 5, 2000. P 9 E. Brookens, (202) 622-4920; concerning

A period of 10 minutes will be allotted the regulations relating to penalty reduc-
for each person for making comments.  eytension of Due Date for tions, Robert B. Taylor, (202) 622-4940;
An agenda showing the scheduling of o ygnically Filed Information  concerning submissions of comments,

the speakers will be prepared after thg .\ s | imitation of Failure to ~ Guy Traynor, (202) 622-7180 (not toll-
deadline for receiving outlines has ’

DDRESSES: Send submissions to:
GC:DOM:CORP:R (REG-105279-99),

passed. Copies of the agenda will bgay Penalty for Individuals free numbers).

available free of charge at the hearing. 2“””9 Pert'Od of Installment SUPPLEMENTARY INFORMATION:
greemen

Drafting Information Background

The principal author of this proposedREG-105279-99

Co This document contains proposed
regulation is Brenda M. Stewart of the

i i i AGENCY: Internal Revenue Serviceamendments to the Income Tax Regula-
Office of Assistant Chief Counsel tions, Employment Tax Regulations, and

; i [RS), Treasury. P ;
(Passthroughs and Special Industries), IRLRS) y Procedure and Administration Regula-

ternal Revenue Service. However, othexcTION: Notice of proposed rulemak-tions (26 CFR Parts 1, 31, and 301), and
personnel from the IRS and Treasury thg_ implements sections 6071(b) and

partment participated in its development. ; )
e SUMMARY: This dooument contains 2P Cc W0 C2rC 208 9 S tormal
=} d Amendments to th proposed regulations implementing se E evenue Service Restructuring and Re-
roposed Amendments to the i i i
p tion 6071(b) relating to the extension o orm Act of 1998, Public Law 105-206

Regulations the due date for certain eIectronicaIIy(112 Stat. 685, 724 (1998 Act)). Section

Accordingly, 26 CFR part 1 is pro-gllzg |nr1fg\r/rigzt|:)ur:er§t3:]r:jsér'ggitzgguéa‘stéolr(\s 071(b) was added to the Code by sec-
P ion 2002 of the 1998 Act and extends

posed to be amended as follows: . ) y
relating to a penalty reduction for certai ; :
ghe due date for information returns re-

PART 1—INCOME TAX individuals who have agreed with the IR
Paragraph 1. The authority citation for g quired by chapter 61, subchapter A, part
C1II, subparts B and C (sections 6041

art 1 continues to read in part as follow: to make installment payments in satisfa
P oo b . % Sion of their tax liability. The regulations . .
Authority: 26 U.S.C. 7805 hrough 6053) that are filed electroni-

) . - t
Par. 2. In 81.612-3, the second seﬁ?latmg o extension of filing dates affeCtcaIIy. Under section 6071(b) such infor-

. ayors required to file information returns”~ 7.
tence of paragraph (c)(2) is removed an . ation returns are due on or before
two sentences are added in its place ta(l)fter December 31, 1999. The regulatio arch 31 of the year following the cal
] P relating to penalty reduction affect indi- Y g
read as follows: . L endar year to which the returns relate.
. vidual taxpayers with installment agree- . . . .
81.612-3 Depletion; treatment of bonus . . -~ “Section 6071(b) applies to information
ments in effect during months beginnin ; : .
and advanced royalty. after December 31. 1999 eturns required to be filed with the IRS
*okok kK ' or the Social Security Administration

(c) *** DATES: Written or electronic commentsafter December 31, 1999.
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Section 6651(h) was added to the Codef February. Section 6071(b) also doesom 0.5 percent to 0.25 percent during
by section 3303 of the 1998 Act and pronot affect information returns filed onthe period of the installment agreement.
vides that, for individuals, the failure topaper or by means of magnetic medi@his provision was added to the Code be-
pay penalty is reduced from 0.5 percentsuch as magnetic tape, cartridges arause Congress believed that it was “inap-
per month to 0.25 percent per month dudiskettes) other than electronic filing. propriate to apply the full penalty for fail-
ing the period an installment agreement The proposed regulations affect only inure to pay taxes to taxpayers who are in
under section 6159 is in effect with regardormation returns for which a due date ifact paying their taxes through an install-
to a timely filed return. Section 6651 (h)currently prescribed by regulation. Sectioment agreement.” H.R. Rep. No. 364,
applies to any Federal tax liability of an6071(b) also applies to other informatiori05th Cong., 1st Sess. 81; S. Rep. No.
individual (including a liability under returns required under sections 604174, 105th Cong., 2nd Sess. 63. This pro-
subtitle C) and is effective for determin-through 6053 and extends the due date fuision is effective for purposes of deter-
ing the addition to tax for months begin-electronic filing of those returns in cases imining additions to tax for months begin-

ning after December 31, 1999. which a due date of February 28 or the lasting after December 31, 1999.
1. Proposed Regulations Implementing day of February is prescribed by form or Accordingly, for an individual who en-
Section 6071(b) other nonregulatory guidance. ters into an installment agreement under

) The proposed regulations also removsection 6159 with regard to a timely filed
Sections 6041 through 6053 of the Codgyferences to two obsolete forms (Formeturn, the proposed regulations provide
require the filing of information returns y499F and Form 1099L) and make ministhat the failure to pay penalties under sec-

that report income, payments, or gross Prayia| changes to the phrasing and formtion 6651(a)(2) and (3) will be reduced

(L:Jeedds resulti?lg frotr;: certaitn transactiongy citation used in various provisions.  from 0.5 percent per month to 0.25 per-
naer current law, these returns are gener- : . cent per month during the period of the
ally due to the IRS or the Social Security: PToPosed Regulations Implementing P J P

Administration by (1) February 28 of theSection 6651(h)
year following the calendar year to which Section 6651(a)(2) imposes a penalty fdProposed Effective Date
the returns relate or (2) the last day of Felfailure to pay the amount shown as tax on a o .
ruary following the calendar year to whichreturn on or before the due date prescribed 1€ Provisions of these regulations
the returns relate. Certain returns, howfor payment of such tax (with regard to ex4nder section 6071(b) are proposed to be
ever, such as those required by sectidensions), unless it is shown that such faigPPlicable for returns required to be filed
6050 (relating to cash receipts of moraire is due to reasonable cause and not d@ie" December 31, 1999. The provisions
than $10,000) are due on a date other thém willful neglect. The amount of the ©f these regulations under section 6651(h)
February 28 or the last day of Februarpenalty is 0.5 percent of the amount of such® Proposed to be applicable for deter-
The due date for filing information returnstax if the failure is for not more than 1Mining the addition to tax for months be-
is the same whether the returns are filed anonth, with an additional 0.5 percent fodinning after December 31, 1999.
paper, electron.ically, or by other ferms oiaaeh addi'gional month or fracti_on thereogpecim Analyses
magnetic media (such as magnetic tapduring which such failure continues, not
cartridges, and diskettes). exceeding 25 percent in the aggregate. It has been determined that this notice of
As an incentive to filers of information  Section 6651(a)(3) imposes a penalty fgproposed rulemaking is not a significant
returns to use electronic filing, sectiorfailure to pay any amount in respect of anyegulatory action as defined in Executive
6071(b) extends by 1 month the due datex required to be shown on a return, whic®rder 12866. Therefore, a regulatory as-
for certain information returns requiredis not so shown, within 21 calendar daysessment is not required. It has also been
by sections 6041 through 6053 if the refrom the date of notice and demand thereletermined that section 553(b) of the Ad-
turn is filed electronically. H.R. Conf. for (10 business days if the amount foministrative Procedure Act (5 U.S.C. chap-
Rep. No. 599, 105th Cong., 2nd Sessvhich such notice and demand is madir 5) does not apply to these regulations,
235. Accordingly, beginning on Januaryequals or exceeds $100,000), unless it @1d, because the regulations do not impose
1, 2000, information returns currently reshown that such failure is due to reasonabée collection of information on small enti-
quired by sections 6041 through 6053 toause and not due to willful neglect. Théeies, a Regulatory Flexibility Analysis
be filed by February 28, or the last day odmount of the penalty is 0.5 percent of thander the Regulatory Flexibility Act (5
February, of the year following the calenamount of tax stated in the notice and déJ.S.C. Chapter 6) is not required. Pursuant
dar year to which the returns relate magnand if the failure is for not more than 1to section 7805(f) of the Code, this notice
be filed electronically as late as March 3month, with an additional 0.5 percent foiof proposed rulemaking will be submitted
of the year following the calendar year teach additional month or fraction thereofo the Chief Counsel for Advocacy of the
which the returns relate. The informatiorduring which such failure continues, noSmall Business Administration for com-
returns affected by the proposed regulaxceeding 25 percent in the aggregate. ment on its impact on small business.
tions include the Form W-2 series, Form Section 6651(h), added to the Code b .
W-2G, the Form 1098 series, the Fornsection 3303 of the 1998 Act, provideéomme”ts and Requests for a Public
1099 series, and Form 8027. Sectiothat for an individual who enters into art1€a1ing
6071(b) dees not affect information reinetallment agreement under section 6158a¢ore these proposed regulations are
turns required to be filed on or before avllth regard to a tlmely flled return, theadopted as final regulations, considera-
date other than February 28 or the last ddgilure to pay penalties will be reduced
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tion will be given to any written (a signed81.6041-6 Returns made on Forms 109%kcription of the property in each such
original and eight (8) copies) or electroni@and 1099 under section 6041; contentslass and a statement of its fair market

comments that are submitted timely to thand time and place for filing. value at the time of the distribution. Such
IRS. The IRS and Treasury Department Returns made under section 6041 oforms, accompanied by transmittal Form
request comments on the clarity of thé&orms 1096 and 1099 for 1096 showing the number of Forms 1099

proposed rules and how they can be madeany calendar year shall be filed on ofiled therewith, shall be filed on or before
easier to understand. All comments wilbefore February 28 (March 31 if filedFebruary 28 (March 31 if filed electroni-
be available for public inspection andelectronically) of the following year with cally) of the year following the calendar
copying. A public hearing may be schedany of the Internal Revenue Service Ceryear in which such distribution was made
uled if requested by any person thaters, the addresses of which are listed with any of the Internal Revenue Service
timely submits comments. If a publicthe instructions for such forms. * * * Centers, the addresses of which are listed
hearing is scheduled, notice of the date, Par. 4. In §1.6042-2, the first sentence a@f the instructions for Form 1096.

time, and place for the hearing will beparagraph (c) is revised to read as follows: * * * * *

published in thé&-ederal Register 81.6042-2 Returns of information as to Par. 6. In §1.6044-2, the first sentence

. . dividends paid in calendar years afterof paragraph (d) is revised to read as fol-
Drafting Information 1962. lows:

The principal author of the regulations ~ =~ §81.6044-2 Returns of information as to

relating to the extension of due dates under (c) Time and place for filing The re- payments of patronage dividends with re-
section 6071(b) is Marilyn E. Brookens turns required under this section for angpect to patronage occurring in taxable

Office of Assistant Chief Counsel (lncomecalendar year shall be filed after Septenyears beginning after 1962.

Tax & Accounting). The principal author P€r 30 Of such year, but not before the * * * *
of the regulations relating to the reductiofpayer’s final payment for the year, and on (d) Time and place for filing The re-

in the penalty under section 6651(h) i&" before February 28 (March 31 if filedturn required under this section on Forms
Robert B. Taylor, Office of Assistant Chiefelectronically) of the following year with 1096 and 1099 for any calendar year shall
Counsel (Income Tax & Accounting).2" of the Internal Revenue Service Cerbe filed after September 30 of such year,
However, other personnel from the IRS anters, the addresses of which are listed iout not before the payer’s final payment
Treasury Department participated in theiihe instructions for Form 1096. * * * for the year, and on or before February 28

development. *ok ko (March 31 if filed electronically) of the
* ok ok ok ok Par. 5. In §1.6043-2, paragraph (a) i®llowing year, with any of the Internal
revised to read as follows: Revenue Service Centers, the addresses
Proposed Amendments to the 81.6043-2 Return of information respectef which are listed in the instructions for
Regulations ing distributions in liquidation. such forms. * * *

. (a) Unless the distribution is one in re* * * * *

Accordingly, 26 CFR parts 1, 31, andyhect of which information is required to Par. 7. Section §1.6045-1 is amended
301 are proposed to be amended as fqly fjled pursuant to §1.332-6(b)by adding paragraph (r) to read as fol-
lows: 1.368-3(a), or 1.1081-11, every corpordews:

PART 1-INCOME TAXES tion maki_ng any distribution of $600 or§1.6045-1 Returns of information of bro-
more during a calendar year to any shar&ers and barter exchanges.

Paragraph 1. The authority citation foholder in liquidation of the whole or any* * * * *
part 1 continues to read in part as followgpart of its capital stock shall file a return (r) Electronic filing. Notwithstanding

Authority: 26 U.S.C. 7805 * * * of information on Forms 1096 and 1099the time prescribed for filing in paragraph

Par. 2. In 81.6041-2, paragraplgiving all the information required by (j) of this section, Forms 1096 and 1099
(a)(3)(ii) is revised to read as follows:  such form and by the regulations in thisequired under this section for reporting
81.6041-2 Return of information as tgpart. A separate Form 1099 must be prgeriods ending during a calendar year

payments to employees. pared for each shareholder to whom sucathall, if filed electronically, be filed after
(a* * * distribution was made, showing the naméhe last calendar day of the reporting pe-
3)* * * and address of such shareholder, the numed elected by the broker or barter ex-

(i) Exception In a case where an em-ber and class of shares owned by him ichange and on or before March 31 of the
ployer is not required to file Forms W-3 andiquidation of which such distribution wasfollowing calendar year.
W-2 under 8§31.6011(a)-4 or 31.6011(a)-made, and the total amount distributed to Par. 8. In §1.6045-2, paragraph (g)(3)
of this chapter, returns on Forms W-3 antlim on each class of stock. If the amouris revised to read as follows:
W-2 required under this paragraph for anglistributed to such shareholder on an§1.6045-2 Furnishing statement required
calendar year shall be filed on or beforelass of stock consisted in whole or in pamwith respect to certain substitute pay-
February 28 (March 31 if filed electroni-of property other than money, the returments.

cally) of the following year. on such form shall in addition show thet * * * *
*okok ok amount of money distributed, if any, and (g) * * *
Par. 3. In 81.6041-6, the first sentencghall list separately each class of property (3) Time and place of filing The re-
is revised to read as follows: other than money distributed, giving a deturns required under this paragraph (g) for
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any calendar year shall be filed after Segsrovided in paragraph (g)(2) of this sectionquired to be made under this section shall
tember 30 of such year, but not before thihe returns required under this section fdve filed with the Internal Revenue Service
final substitute payment for the year is reany calendar year for the payment of intel€enter designated in the instructions for
ceived by the broker, and on or beforest shall be filed after September 30 of sudform 6497 or 1099-G on or before the last
February 28 (March 31 if filed electroni-year, but not before the payor’s final payeay of February (March 31 if filed electron-
cally) of the following year with any of ment to the payee for the year, and on or beally) of the year following the calendar
the Internal Revenue Service Centers, tHere February 28 (March 31 if filed elec-year for which the return is made.

addresses of which are listed in the intronically) of the following year. * * * Par. 15. In 81.6050E-1, the first sen-
structions for Form 1096. (2) Transactional return In the case of tence of paragraph (h) is revised to read as
*okok ko a return under paragraph (e) of this sedellows:

Par. 9. In 81.6045-4, the first sentencion, relating to returns on a transactiona81.6050E—1 Reporting of State and local
of paragraph (j) is revised to read as folbasis, such return shall be filed at anincome tax refunds.
lows: time but in no event later than February * * * *
81.6045-4 Information reporting on real28 (March 31 if filed electronically) of the (h) Time and place for filing The re-
estate transactions with dates of closingear following the calendar year in whichturns required under this section for any
on or after January 1, 1991. the interest was paid. * * * calendar year shall be filed after Septem-
*okok ko *okok ko ber 30 of that calendar year, but not be-
() Time and place for filing A report- Par. 12. In 81.6049-7, the first senfore the refund officer’s final payment (or
ing person shall file the information re-tence of paragraph (b)(2)(iv) is revised t@llowance of credit or offset) for the year,
turns required by this section with respeatead as follows: and on or before February 28 (March 31 if
to a real estate transaction after Decembgf.6049—7 Returns of information withfiled electronically) of the following year.
31 of the calendar year that includes theespect to REMIC regular interests and* * *

date of closing (as determined under paraollateralized debt obligations. *okok ko

graph (h)(2)(ii) of this section) and on or* * * * * Par. 16. In 81.6050H-2, the first and
before February 28 (March 31 if filed (b)* * * second sentences of paragraph (a)(4) are
electronically) of the following calendar (2)* * * revised to read as follows:

year. * * * (iv) Time and place for filing a return §1.6050H-2 Time, form, and manner of
*okok ko with respect to amounts includible as infeporting interest received on qualified

Par. 10. In 81.6047-1, the first senterest The returns required under paramortgage.
tence of paragraph (a)(6) is revised tgraph (b)(2) of this section for any calen- (a) * * *
read as follows: dar year must be filed after September 30 (4) Time and place for filing retutnAn
81.6047-1 Information to be furnishedof that year, but not before the payor’snterest recipient must file a return re-
with regard to employee retirement plarfinal payment to the payee for the yeamuired by paragraph (a) of this section on
covering an owner-employee. and on or before February 28 (March 31 ibr before February 28 (March 31 if filed
(@* * * filed electronically) of the following year. electronically) of the year following the
(6) Time and place for filing.The re- * * * calendar year for which it receives the
turn required under this section for any * * * * mortgage interest. If no interest is re-
calendar year shall be filed after the close Par. 13. In §1.6050A-1, paragraph (byuired to be reported for the calendar
of that year and on or before February 28 revised to read as follows: year, but a reimbursement of interest on a
(March 31 if filed electronically) of the 81.6050A—1 Reporting requirements ofjualified mortgage is required to be re-
following year with any of the Internal certain fishing boat operators. ported for the calendar year, then a return
Revenue Service Centers, the addresses * * * required by paragraph (a) of this section
of which are listed in the instructions for (b) Time and place for filing Returns must be filed on or before February 28
Form 1096. * * * required to be made under this section ofMarch 31 if filed electronically) of the
*okok ok Form 1099-MISC shall be filed with theyear following the calendar year in which
Par. 11. Section 1.6049—-4 is amenddaternal Revenue Service Center, desighe reimbursement was made. * * *
by: nated in the instructions for Form 1099* * * * *
1. Revising the first sentence of paraMISC, on or before February 28 (March Par. 17. In §1.6050J-1T, A-33 is re-
graph (g)(2). 31 if filed electronically) of the year fol- vised to read as follows:
2. Revising the first sentence of paralowing the calendar year in which the rel81.6050J-1T Questions and answers con-
graph (9)(2). evant services were performed. cerning information returns relating to
The revisions read as follows: ok ok kX foreclosures and abandonments of secu-
81.6049-4 Return of information as to in- Par. 14. In §1.6050D-1, paragraph (bijity (temporary).
terest paid and original issue discount inis revised to read as follows: *okok ko
cludible in gross income after Decembeg1.6050D-1 Information returns relating A-33: The return or returns must be
31, 1982. to energy grants and financing. filed on or before February 28 (March 31
*okok ko *okok ko if filed electronically) of the year follow-
(@ * * * (1) Annual return Exceptas  (b) Time and place for filingReturns re- ing the calendar year in which the acquisi-
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tion of an interest in the property occurdiled electronically) of the calendar year8301.6651-1 Failure to file tax return or
or in which the lender knows or has reafollowing the calendar year in which theto pay tax.
son to know of the abandonment of th@ayment of winnings is made. * * * (@ * * =
property. *okok ko (2) * * * Except as provided in para-
*okok ko Par. 22. In 831.6053-3, the first sengraph (a)(4) of this section, the amount to
Par. 18. In 81.6050P-1, paragraptence of paragraph (a)(4) is revised tbe added to the tax is 0.5 percent of the
(a)(4)(i) is revised to read as follows: read as follows: amount of tax shown on the return if the
81.6050P-1 Information reporting for 831.6053—-3 Reporting by certain largefailure is for not more than 1 month, with
discharges of indebtedness by certain ffood or beverage establishments with rean additional 0.5 percent for each addi-
nancial entities. spect to tips. tional month or fraction thereof during
(@* ** (@* * * which the failure continues, but not to ex-
4)* * * (i) In general Except as (4) Time and place for filing The in- ceed 25 percent in the aggregate.
provided in paragraph (a)(4)(ii) of thisformation return required by this para- (3) * * * Except as provided in para-
section, returns required by this sectiograph shall be filed on or before the laggraph (a)(4) of this section, the amount to
must be filed with the Internal Revenueaday of February (March 31 if filed elec-be added to the tax is 0.5 percent of the
Service office designated in the instructronically) of the year following the cal- amount stated in the notice and demand if
tions for Form 1099-C on or before Febendar year for which the return is madéhe failure is for not more than 1 month,
ruary 28 (March 31 if filed electronically) with the Internal Revenue Service Centewith an additional 0.5 percent for each ad-
of the year following the calendar year irspecified by the Form 8027 or its instrucditional month or fraction thereof during
which the identifiable event occurs. tions. * * * which the failure continues, but not to ex-
*okok ok *okok ko ceed 25 percent in the aggregate. * * *
Par. 19. In 81.6052-1, paragraph Par. 23. In 831.6071(a)-1, paragraph (4) Reduction of failure to pay penalty
(b)(2)(ii) is revised to read as follows:  (a)(3)(i) is revised to read as follows: during the period an installment agree-
81.6052-1 Information returns regarding831.6071(a)—1 Time for filing returns andment is in effeet(i) In general In the

payment of wages in the form of groupether documents. case of a return filed by an individual on
term life insurance. (@* ** or before the due date for the return (in-
*okok ok (3) * * * (i) General rule Each infor- cluding extensions)—

(b)y* ** (1)* * * mation return in respect of wages as de- (A) The amount added to tax for a

(i) Exception In a case where an em{ined in the Federal Insurance Contribumonth or fraction thereof is determined
ployer is not required to file Forms W-3tions Act or of income tax withheld from by substituting 0.25 percent for 0.5 per-
and W-2 under 831.6011(a)-4 omvages which is required to be made undeent under paragraph (a)(2) of this section
831.6011(a)-5 of this chapter, returns 0831.6051-2 shall be filed on or before thd at any time during the month an install-
Forms W-3 and W-2 required under paraast day of February (March 31 if fledment agreement under section 6159 is in
graph (a) of this section for any calendaglectronically) of the year following the effect for the payment of such tax; and
year shall be filed on or before Februargalendar year for which it is made, except (B) The amount added to tax for a
28 (March 31 if filed electronically) of thethat, if a tax return undermonth or fraction thereof is determined
following year. 831.6011(a)-5(a) is filed as a final returiby substituting 0.25 percent for 0.5 per-
*okok ok for a period ending prior to December 31¢ent under paragraph (a)(3) of this section
the information statement shall be filed orif at any time during the month an install-
or before the last day of the second calement agreement under section 6159 is in
©dar month following the period for which effect for the payment of such tax.

PART 31-EMPLOYMENT TAXES

Par. 20. The authority citation for par

31 continues to read in part as follows: the tax return is filed. (i) Effective date This paragraph
* *k k Kk % H Ho.
Authority: 26 U.S.C. 7805 * * * (a)(4) applies for purposes of determining
Par Zly In §31.3402(q)-1, the firs additions to tax for months beginning
C e : a)-1 'PART 301-PROCEDURE AND after December 31. 1999.

sentence of paragraph (f)(1) is revised t@ H\INISTRATION
read as follows:

§31.3402(q)-1 Extension of withholding Par. 24. The authority citation for part

* *k k Kk %

Robert E. Wenzel,
Deputy Commissioner

to certain gambling winnings. 301 continues to read in part as follows:

* *x Kk * % Authority: 26 U.S.C. 7805 * * * of Internal Revenue.
() * * * (1) Ingeneral Every per- Par. 25. Section 301.6651-1 is(F”ed by the Office of the Federal Register on Janu-

son making payment of winnings foramended by: ary 26, 2000, 8:45 a.m., and published in the issue of

which a statement is required under para- 1. Revising the last sentence in parahe Federal Register for January 27, 2000, 65 F.R.

graph (e) of this section shall file a returmraph (a)(2). 4396)

on Form W-2G with the Internal Revenue 2. Revising the second sentence in
Service Center serving the district inparagraph (a)(3).

which is located the principal place of 3. Adding paragraph (a)(4).

business of the person making the return The revisions and additions read as fol-
on or before February 28 (March 31 ifows:

2000-8 I.R.B. 711 February 22, 2000



Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharmseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Ab b revi atl ons ER—Employer. PO—Possession of the U.S.
The following abbreviations in current use and for-ER|SA—Employee Retirement Income Security Act.PR—Partner.
réwue”rgi::.sed will appear in material published in theEX—Executor. PRS—Partnership.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Inleldufe\I. FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
:ﬁ;‘i‘;ﬁérd of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOP—Cooperative. GP—General Partner. T.D—Treasury Decision.

Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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